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OVERVIEW 

1. The Appellants seek an injunction against the Crown in a non-constitutional case. 

This is something this Court has no jurisdiction to grant. 

2. Having chosen to bring an application for a summary trial on certain issues, rather 

than an interlocutory injunction application, the Appellants now seek, on an urgent basis, 

to overcome the rejection by the Court of that application by enjoining the Respondents 

from complying with obligations in an international agreement. In doing so, the Appellants 

put ·at risk not only Canada' s relationship with the United . States, and the working 

relationship of the CRA and IRS, but also put Canadian financial institutions and their 

customers at risk of being held non-compliant with US legislation under which the 

consequences of non-compliance are severe. All of this when there is no evidence of any 

harm whatsoever to the Appellants. Even aside from the jurisdictional issue, in such 

circumstances no injunction should be granted. 
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FACTS 

Procedural History 

3. The Foreign Account Tax Compliance Act (FATCA) is a piece of American 

legislation that took effect July I, 2014. It requires non-US financial institutions to either 

enter into agreements with the US Internal Revenue Service (IRS) whereby the financial 

institutions identify account holders who appear to be United States citizens or residents 

(US Persons), or pay significant withholding taxes. The 2014 Canada-United States 

Intergovernmental Agreement (IGA) was signed to facilitate compliance by Canadian 

financial institutions with F ATCA. The IGA, as well as the legislation that implemented it 

in Canada, provide a mechanism whereby the Canadian government acts as an intermediary 

between Canadian financial institutions and the United States for the disclosure of account 

holder information. 

4. The Appellants originally filed an action in the Court below claiming that the 

legislation at issue was unconstitutional. Subsequently, on October 9, 2014, they amended 

their claim to include the non-constitutional issues which were the subject of the summary 

trial decision under appeal. At the same time, the Appellants included in their claim that 

they would be seeking an interlocutory injunction. However, the Appellants never brought 

an application for an interlocutory injunction in the Federal Court. 

5. The Appellants' brought on their application for summary trial on the non

constitutional issues and asked that it be set down so that it could be heard prior September 

30, 2015, which was the deadline for the exchange of information with the United States. 

As a result, the summary trial was set down for hearing on August 4-5,2015. 

6. In their response to the summary trial application, the Respondents raised the issue 

that an injunction was not an available remedy. 1 

1 Affidavit of Shazia Gani, Exhibit 'A' at para. 107. 
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7. At the hearing of the swnmary trial, Martineau J. discussed the issue of whether he 

would be in a position to provide a decision prior to the transmission of information 

between the CRA and the IRS, which at that point was expected to occur sometime between 

September 15, and September 30, 2015. Justice Martineau indicated that he would do his 

best to provide a decision in time, but he could not promise that he would be able to.2 

8. After the hearing of the swnmary trial, the Canada Revenue Agency ("CRA") 

determined that the probable date for transmission of the information would be September 

23, 2015.3 The appellants and the Court were informed of this change in date. 

9. On September 16, 2015, Martineau J. issued his judgment and reasons in the 

summary trial application, dismissing the application. 

10. On the morning of September 18, 2015, counsel for the Appellants indicated via 

email that he would be filing a notice of appeal and seeking a "stay/injunction". He 

requested a hearing on September 22, 2015 and that they would file their material "as soon 

as our office opens and we can prepare all of the necessary docwnents;'.4 

11 . The Respondents objected to the matter being dealt with on such a tight time frame. 5 

12. At 4:20p.m. that day the Appellants indicated that they would not be proceeding 

with an injunction application after all. 6 

13. Shortly prior to September 23, 2015, the CRA determined that more time would be 

required to make arrangements for transmission of the information and, in order. to avoid 

changing the date again, determined that the information would not be sent before 

September 29, 2015.7 The Appellants were informed of this change on September 22, 20 15. 

Impact on the Appellants 

2 Affidavit of Shazia Gani, Exhbit 'B' and affidavit of Sue Murray at para. 7. 
3 Affidavit of Sue Murray at para. 7. 
4 Affidavit of Shazia Gani, Exihibit 'C'. 
' Affidavit of Shazia Gani, Exhibit 'D'. 
6 Affidavit of Sahzia Gani, Exhbit 'C'. 
7 Affidavit of Sue Murray at para. 7. 
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14. The due diligence procedures set out in the IGA do not necessarily result in every 

person who is a U.S. Person being identified. Unless a person with an account at a reporting 

Canadian financial institution provided U.S. identification at the time they opened their 

account, which is unusual for a resident in Canada, there will generally be nothing to 

suggest that they are a U.S. Person and therefore, the due diligence procedures used to 

gather information will not identify their accounts as potentially reportable. 8 

15. At the summary trial there was evidence that between 750,000 and 2 million 

individuals in Canada falling under the definition of "US Person".9 However, the due 

diligence procedures used by Canadian financial institUtions have resulted in only 

approximately 155,000 information slips being provided to the CRA. Each information slip 

represents a single account and a single account holder. Account holders can be individuals 

or entities. Some individuals and entities have more than one account. There for there are 

fewer than 155,000 individuals whose information was captured by the due diligence 

process. 10 

16. The Appellants' information was not captured by the due diligence process and is 

not in the package of slips to be sent to the IRS by September 30, 2015. 11 

Impacts on Canada if the injunction is granted 

17. The IGA not only requires the CRA to provide information to the IRS, but for the 

IRS to provide information to the CRA. If an injunction is granted and the CRA is not 

able to meet its commitments under the IGA, the IRS will not provide the CRA with the 

information it has committed to provide. This would have a detrimental impact on the 

CRA' s tax compliance work. The information to be provided by the IRS is helpful to tax 

compliance work in Canada because it would quickly and easily permit the CRA to 

match financial holdings in the US to specific taxpayers in Canada to, in a timely way, 

8 Affidavit of Darren Hannah at para. 7. 
9 Reasons for judgment at para. 39. 
10 Affidavit of S. Murray at para. 8. 
11 Ibid., at para. 9 . 



assess their compliance and if necessary commence audit action. As with other 

information obtained by the CRA, it is compared to that reported by taxpayers on tax 

returns. Where inconsistencies are identified, compliance actions can be taken and 

reassessments made. 12 

18. Canada has a long-standing history of exchange of information with many 

countries, particularly the United States. Non-compliance with the IGA would have a 

detrimental effect on Canada's international reputation in this regard. 13 

12 Ibid, at para. 11. 
13 Ibid, at para. 12. 

5 
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Impact on the Canadian financial system if the injunction is granted 

19. The IRS would not grant an extension of time to the CRA for the provision of 

information under the IGA on the basis of this legal action being outstanding. The IRS 

has also taken the position that even if an injunction is granted, the CRA will not meet the 

requirements set out in the IRS notice of September 18, 2015 to be granted an extension 

oftime.14 

20. If the CRA is unable, due to an injunction, to transmit the required information to 

the IRS, and no extension of time is granted by the IRS, Canadian financial institutions 

will risk losing the benefit of the deemed F ATCA compliance that they would otherwise 

obtain through the IGA. In particular, as of October 1, 2015, if the information has not 

been received by the IRS and no extension of time has been granted, it is possible that the 

Canadian financial institutions could be considered non-compliant.15 

21. Non-compliance will mean that Canadian financial institutions, and every customer 

of those financial institutions, will face a potential 30% withholding tax on U.S. source 

income and the sale of any U.S. source investments, as well as a potential withholding tax 

on Canadian source income due to so-called "foreign pass-through payment" provisions 

in FATCA. Canadian foreign direct investment in the U.S. is approximately $350 billion' 

and Canadian portfolio investment in the U.S. is approximately $833 b2illion. U.S. 

source income flowing back to Canada from the U.S. is approximately US$48 billion 

annually. This means that bank customers who have mutual funds, stocks, or bonds may 

face billions of dollars of lost income to withholding tax, even if they had no other ties to 

the U.S., if the IGA is not properly implemented. 16 

22. For financial institutions, non-compliance may mean that they will have great 

difficulty doing business in the U.S. capital markets, or with financial institutions that do 

business in U.S. capital markets, which is effectively every major financial institUtion in 

14 Affidavit of S. Murray at paras. 2-6. 
15 Affidavit of S. Murray, para. I 0. 
16 Affidavit of D. Hannah, para. 4. 
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the world. Currently 112 countries either have IGAs in place or have reached agreements 

in substance with the U.S. Treasury. These countries constitute over 89% of global gross 

domestic product (excluding the U .S.). In~luded in this list are every country in the 

Organization for Economic Cooperation and Development (excluding the.U.S. itself), 

whose 34 members constitute the leading developed countries in the w~rld. Of the 150 

largest banks in the world, all but those based in Russia are based in a country which has 

an IGA in place or reached an agreement in substance. And in the case of Russia, the 

Parliament of the Russian Federation passed legislation to allow Russian financial 

institutions to enter into bilateral agreements with the IRS to ensure they were able to 

comply with.FATCA.17 

23. If the injunction is granted, certainty as to whether or not Canadian financial 

institutions would continue to be deemed compliant with F ATCA would be lost. This 

would be detrimental to many Canadians with financial accounts as common as common 

as bank accounts, RRSPs and pensions. Canadian financial institutions and their 

customers would be at risk of having withholding tax added to their income by U.S. 

withholding agents and by other·financial institutions outside of Canada, with negative 

consequences for the Canadian fmancial system as well as customers and shareholders of 

Canadian financial institutions. 18 

ISSUES 

24. Does the Court have jurisdiction to grant an interlocutory injunction against the 

Crown in the circumstance of this case? 

25. If so, have the Appellants met the burden of establishing that an interlocutory 

injunction should be granted? 

17 AffidavitofD. Hannah, para. 5. 
18 Affidavit of P. McFarland, para. 9. 
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ARGUMENT 

A. The Appellants May Not Seek an Injunction Against the Crown 

26. The Appellants seek an interlocutory interim injunction pending their appeal from 

the order of Martineau J. dismissing their motion for summary trial. The injunction sought 

would forbid the Minister of National Revenue from complying with his obligation 

pursuant to the Canada-United States Enhanced Tax Information Exchange Agreement 

Implementation Act (the ''IGA Implementation Act") to send certain information to the 

IRS. This is a plain attempt to seek an injunction directly against a Crown servant and, by 

extension, against the Crown. Such relief is not available from this or any Court. 

27. Section 22 of the Crown Liability and Proceedings Act provides a complete bar on 

seeking injunctive relief against the Crown. That provision reads: 

22. (1) Where in proceedings against the Crown any relief is sought 
that might, in proceedings between persons, be granted by way of 
injunction or specific performance, a court shall not, as against the 
Crown, grant an injunction or make an order for specific 
performance, but in lieu thereof may make an order declaratory of 
the rights of the parties. 

(2) A court shall not in any proceedings grant relief or make an order 
against a servant of the Crown that it is not competent to grant or 
make against the Crown. 

28. The rule against seeking injunctive relief against the Crown is well established.19 

The point is explained by Professors Hogg and Monahan in the following fashion: 

Both at common law and under the standard statutory provision, no 
injunction can be issued against a Crown servant to prevent the 
servant from acting under the authority of a statutory or prerogative 
power. There is no basis for an injunction where the Crown servant 
is acting lawfully. This limitation on the availability of the 

19 See e.g. Centre d'information et d'animation communautaire v The Queen, [1984] 2 FC 866, 7 
Admin LR 157 (CA); Zenon Environmental Inc. v Canada, 2005 FC 210, at paral4; Federation 
of Newfoundland Indians v Canada, 2011 FC 683, at para 80 - 81. 



injunction remains even in jurisdictions where the Crown's 
immunity has been repealed. 20 
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29. The Appellants offer no explanation for why they say this Court can grant 

injunctive relief against the Crown, other than to simply rely on the provisions of Rules 

373 and 374 granting judges the general power to issue injunctions and to rely on Janssen 

Inc. v Abbvie Corp., 2014 FCA 176, for the proposition that the Court has original 

jurisdiction to make orders necessary for its own process. 

30. Neither Rules 373 and 374 nor the jurisdiction discussed in Janssen overcome the 

longstanding prohibition on issuing injunctions against the Crown, which is specifically 

set out by statute. Rules 373 and 374 set out the Court's general ability to grant injunctions, 

but this in no way answers the question here, which is whether the Court can grant an 

injunction against the Crown. To answer that question, the relevant provision is s.22 of the 

Crown Liability and Proceedings Act. 

31. Janssen was a case dealing with an application to stay a decision pending an appeal, 

jurisdiction explicitly set out in Rule 398. While the test for a stay and for an injunction 

may be the same, staying something that the Court has ordered pending appeal, and 

enjoining the Crown from acting under legislation that has been upheld by the Court are 

fundamentally different propositions. 

32. What is sought in this case is explicitly not a stay of the order of Justice Martineau. 

The information is due to be transmitted to the United States because such is mandated by 

the IGA Implementation Act, not because the transmission was ordered by Justice 

Martineau. Rather, the order on appeal merely refused to prevent the exchange of 

information. Staying his order would not prevent the transfer of information as mandated 

by the JGA Implementation Act. This is precisely the sort of situation discussed by this 

Court in Janseen-Ortho Inc. v Apotex Inc., 2009 FCA 250, per Sharlow J.A., where she 

recognized that an order that merely dismisses a claim cannot be stayed: 

20 Peter W. Hogg and Patrick J. Monahan, Liability of the Crown, 3rt1 Ed (Carswell: Scarborough, 
2000) at p. 33. 



[ 1 7] Generally, the function of a stay of a court order is to stop 
a party from taking some step that the order requires to be taken. An 
order that does nothing but dismiss an unmeritorious claim does not 
require anybody to do anything. Apotex argues that such an order 
cannot be stayed. 

[ 18] Apotex points out, correctly, that the order of Prothonotary 
Aalto is an order dismissing a claim that he found to be 
unmeritorious. It does not require anybody to do anything. It merely 
puts an end to Janssen's attempt to stop the Minister from doing 
something that she is required to do because of her statutory 
mandate, namely, issuing a notice of compliance to Apotex upon 
being satisfied that the applicable requirements of the Food and 
Drug Regulations, C.R.C., c. 870, have been met. On that basis, 
Apotex argues that no stay is possible. 

[ ... ] 

[23] I do not read RJR -Macdonald as support for the argument 
that the order dismissing Janssen's prohibition application under the 
NOC Regulations is subject to being stayed because it removes an 
obstacle that would stop the Minister from issuing a notice of 
compliance to Apotex pursuant to the Food and Drug Regu_lations. I 
agr~e with Apotex that Janssen's motion should fail because there is 
nothing to stay. 

10 

33. As the Appellants do not seek a stay, they cannot simply rely on this Court's 

original jurisdiction to issue a stay pending appeal to overcome the express prohibition on 

injunctive relief set out in s 22 of the Crown Liability and Proceedings Act. · 

34. Although there are some exceptions to the general rule preventing injunctions 

against the Crown, none apply here. For example, it may be possible to obtain an injunction 

staying the operation of legislation in a Constitutional case, but, though the Appellants 

raised Constitutional issues in their statement of 'claim, those issues were specifically 

excluded by the Appellants from the summary trial. The issues decided in the summary 

trial decision giving rise to this appeal are not constitutional in nature. 

35. It is also possible to obtain an injunction against a Crown servant to prevent that 

individual from acting outside of his or her statutory powers, but that is not what is 

requested here. Rather, the Appellants acknowledge in their notice of motion and written 

representations that they seek an exemption from the application oflegislation. They frame 
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their motion as seeking an interlocutory injunction prohibiting the disclosure of 

information pursuant to the IGA Implementation Act. They do not assert that the 

information exchange sought to be enjoined is without statutory foundation, and indeed, 

such a submission would be absurd in light of the explicit and specific language of the IGA 

Implementation Act mandating that disclosure. As found by Martineau J., "The provisions 

of the IGA are clear. The IGA has force of law in Canada." The Appellants frame what 

they require as an injunction exempting them from the application of a law. As such, they 

do not fit within the exception allowing an injunction restraining a Crown servant from 

acting without statutory authority. 

36. Furthermore, the Appellants are seeking an injunction for the benefit of individuals 

other than themselves. Remedies are generally restricted to the parties to the litigation and 

the Appellants have provided no reason why an exc.eption should be made in this case. As 

Martineau J. pointed out at paragraph 42 of his reasons: 

Instead of seeking a personal exemption directly from the CRA or the IRS, 
the plaintiffs have instituted the present action seeking some sort of general 
declaration for the benefit of all Canadian citizens or residents who are 
considered US persons under US domestic law, as well as a permanent 
prohibitive injunction to prevent the disclosure of any such account holder 
information. I doubt that such kind of judicial relief can be granted generally 
by the Court ... 

B. The Appellants do not Satisfy the Test for Injunctive Relief 

37. Even if this Court had jurisdiction to grant the injunction requested by the 

Appellants, the Appellants have not met the burden upon them to establish they are entitled 

to such an injunction. As stated by this Court in Minister of Public Works and Government 

Services v Musqueam: 21 

The case of RJR-MacDonald v. Canada (Attorney General) [1994] 
1 S.C.R. 311 ("RJRMacDonald") confirmed the three criteria an 
applicant must satisfy in order to obtain an injunction:( I) there must 
be a serious issue to be tried in the underlying proceeding, (2) the 
applicant must face irreparable harm not compensable in damages if 
an interlocutory injunction is denied, and (3) the balance of 
convenience, taking into account the public interest, must favour the 

21 2008 FCA 214, at para. 3. 



applicant. The three factors are conjunctive: failure to satisfy any one 
factor will lead to the denial of the interlocutory injunction. The onus 
is upon the applicant to satisfy each factor. 

1) The Appellants' Have Not Established a Serious Issue on Appeal 

12 

38. None of the issues identified by the Appellants as the basis of their appeal rise to 

the level of meeting this test. The Appellants raise four alleged errors in the decision of 

Martineau J. Each is addressed in turn. 

a) The fact that Martineau J. did not specifically reference a particular piece 

of evidence, the Technical Interpretation cited by the Appellants, does not lead to 

the conclusion that he erred. Firstly, Martineau J. did, in paragraph 59, refer to 

"interpretive instruments and extrinsic aids cited by counsel at the hearing". 

Secondly, Justice Martineau interpreted Article XXVII .in accordance with 

established law, taking into account the intention of the parties, including as 

expressed through subsequent agreements such as the !GA. Specifically, Justice 

Martineau found that the information exchange under the IGA is consistent with 

Article XXVII : 

... having regard to the purposes of the Canada-US Tax Treaty, the 
language of Article XXVII, and the overall legal and factual cuni.ext. 
The plaintiffs' reading of the "may be relevant" standard is 
erroneous because it rests on fundamental misconceptions about the 
purpose of the Canada-US Tax Treaty, the purpose ofFATCA, and 
the correct approach to treaty interpretation. Article XXVII does not 
provide Canada with an opportunity to object to US tax policy 
choices. 

It is impossible in practice to administer Article XXVII as the 
plaintiffs argue. It is also unreasonable to conclude that the 
governments of Canada and the US entered into an 
Intergovernmental Agreement which should be interpreted in a way 
that renders it practically impossible to perform 

There is no error in this. 
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b) Justice Martineau's construction of Article ::XXVIA was not unduly 

formalistic and narrow. Rather, the Appellants' construction ignores the structure 

of the tax systems of both Canada and the United States, which require information 

for assessment prior to collection. Just because a given piece of information may 

be relevant to both stages of the tax system does not mean that the collection 

provisions are engaged when information for assessment and compliance purposes 

is sought. As Martineau J. pointed out, the approach taken by the Appellants 

"conflated the assessment of taxes, verification of compliance, and collection of 

penalties possibly due by US persons for non-reporting." Furthermore, the 

Appellants' approach would result in the disregard of the clear distinction provided 

for in both the tax systems, and the Canada-Us Income Tax Convention '(the 

"Convention"), between assessment and collection, and the clear intention of the 

parties that this kind of information be exchanged. If the parties to the Convention 

had intended that exchange of information be restricted in this way, Article XXVII 

would have contained a similar restriction to Article XXVIA. It does not. 

c) Once again, the fact that Martineau J . .may not have mentioned a particular 

piece of evidence does not lead to the conclusion that he erred. Justice Martineau's 

finding that the burden of the impugned legislation was placed on financial 

institutions and not the Appellants is not challenged by the Appellants. Nor is his 

fmding that any burdens on taxpayers apply equally to Canadian nationals in similar 

circumstances (i.e. those who have indicia of being US persons, such as a US 

address). 

d) While the Respondents did not plead that the IGA was a treaty, that does not 

prevent the trial judge from finding that it was, and Martineau J. did not err in doing 

so. More importantly, even if Martineau J. was incorrect about the IGA being a 

treaty, he went on to find that: 

At worst, the IGA is still a binding agreement between the 
US and Canada respecting the interpretation or application of 
the Canada-US Tax Treaty, and as such may be considered 
in interpreting the latter, which is a treaty pursuant to the 
Vienna Convention on the Law of Treaties, Can. TS 1980 
No. 37. 



As a result, even if his conclusion that the IGA is a treaty is incorrect, this does 

not change the fmal result. 

2) The Appellants will not suffer irreparable Harm 

14 

39. The Appellants have failed to discharge their onus of proving- through clear and 

non-speculative evidence - irreparable harm if they are not granted the injunctive relief 

that they seek. 

40. "Irreparable" in this context refers to the nature of the harm suffered rather than its 

magnitude. It is harm which either cannot be quantified in monetary terms or which cannot 

be cured, usually because one party cannot collect damages from the other.22 

41 . The Appellants' argument in respect of irreparable harm is essentially that if an 

injunction is not granted, their taxpayer information will be disclosed to the United States, 

which will expose them to potential consequences under American taxation law. This, in 

turn, would render their appeal moot, the Appellants argue, since at that stage even if they 

succeed on their appeal, the disclosure cannot be reversed. 

42. This argument should be dismissed as (1) the Appellants' taxpayer information will 

not be disclosed by the Minister to the United States pursuant to the IGA this year; (2) the 

Appellants may not rely on speculation that other persons who are not before the Court, 

whose taxpayer information may be disclosed, might suffer irreparable harm as a result; 

(3) even if the Appellants' taxpayer information was being disclosed to the United States 

this year, their appeal would not be moot; ( 4) even if it was, mootness, without more, does 

not constitute irreparable harm; and (5) in any event, having to comply with validly enacted 

law does not constitute irreparable harm. 

a) The Appellants' taxpayer information will not be disclosed in 2015 

43. As discussed above, there is no taxpayer information concerning the Appellants in 

the batch of "slips" that have been collected by the Minister from financial institutions 

22 RJR- MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311,para 59. 
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pursuant to Part XVIII of the Income Tax Act and which the Minister must disclose to the 

United States, pursuant to the IGA, on or before September 30, 2015.23 

44. As such, the Appellants have failed to establish that they would suffer any harm at 

all should the injunctive relief that they seek not be granted, let alone irreparable harm. 

b) Reliance on speculative harm to third parties is insufficient 

45. While the Appellants argue that other unknown non-parties', in similar situations 

to the Appellants, will have their taxpayer information disclosed to the United States by 

the Minister on or before September 30, 2015, the applicable jurisprudence establishes that 

the Appellants may not rely upon any alleged harm that might flow from that disclosure to 

support their application for an injunction. This is so for two reasons. 

46. First, it is well established that in order to discharge their burden of proof under the 

second branch of the tripartite injunction test, Appellants must show that they will 

personally suffer irreparable harm.24 As Sopinka and Cory JJ; held in RJR-MacDonald (at 

para. 58) "the only issue to be decided [at this stage of the analysis] is whether a refusal to 

grant relief could so adversely affect the Appellants' own interests that the harm could not 

be remedied if the eventual decision on the merits does not accord with the result of the 

interlocutory application." [emphasis added] The corollary to this principle is that to be 

successful in obtaining an injunction Appellants may not rely solely on proof that persons 

who are not parties to the proceeding will suffer irreparable harm. 25 

4 7. This principle is well illustrated by the decision of this Court in eBay Canada 

Limited v. Canada (National Revenue),26 which concerned an order of the Federal Court 

authorizing the Minister ofNational Revenue to require the online merchant platform eBay 

Canada, under subsection 231 .2(3) of the Income Tax Act, to provide certain taxpayer 

23 Affidavit ofS. Murray sworn September 25, 2015, para 9. 
24 Townsend v Canada (Attorney General), 2011 FC 512 at para 30; Canada (Attorney General) v 
Amnesty International Canada, 2009 FC 426 at paras 32-34; Mainil v Canada (Canadian Wheat 
Board), 2004 FC 1768 at para 61; Chinese Business Chamber of Canada v Canada, 2005 FC 142 
at para 58; Dodge v Caldwell First Nation of Point Peele, 2003 FCT 36, paras 20-21 . 
lS Ibid. 
26 2008 FCA 141. 



16 

information to the Minister. The information in question included the names, contact 

information, and gross annual eBay sales of "PowerSellers" whose eBay registration 

indicated a Canadian address. PowerSellers were persons who made a certain volume of 

monthly sales through eBay, and who meet certain other conditions. 

48. After the order to produce the information was granted by Hughes J, eBay Canada 

appealed to this Court and applied for a stay of that order pending appeal. Madam Justice 

Sharlow dismissed the application for a stay, finding no evidence that eBay would suffer 

any harm should the iriformation about the PowerSellers be disclosed to the Minister for 

the purposes of verifying that the non-parties had accurately reported all of their income.27 

49. In other words, the Court in eBay Canada concluded that an applicant for a stay (or 

an injunction) pending appeal cannot succeed in proving irreparable harm by asserting that 

if the motion is not granted, personal information about third parties would be irrevocably 

disclosed to governmental taxation authorities. This is precisely what the Appellants in this 

case are seeking to do. 

50. A second reason why the Appellants may not rely upon the alleged harm that might 

flow from the disclosure of third party information to establish irreparable harm, is that the 

harm at issue .is speculative. To begin with, in as far as the Appellants rely on harm to 

others " in similar circumstances" to the Appellants, there is no evidence to establish that 

in fact similarly situated individuals will have any information sent to the IRS. As the 

evidence of Darren Hannah sets out, the due diligence procedures which financial 

institutions conducted in order to determine what information to send to the CRA will not 

capture individuals who have opened bank account~ using only Canadian identification and 

address information. 28 

51. Furthermore, at the heart of the Appellants' claim is a fear that there are Canadians 

who are also "U.S. Persons" under US law whose personal information is not known to the 

27 Ibid, at para 36. 
28 Affidavit of Darren Hannah sworn September 25,2015. 
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IRS, and that when such persons' taxpayer information is disclosed they will be subject to 

an obligation to pay taxes and possibly penalties for failing to file documents with the IRS. 

52. However, this possibility is speculative and remote in several respects. For 

example, the identities and personal information of these "U.S. persons" whose 

information is to be disclosed by the Minister may already be known to US authorities, 

including the IRS, through other means. Even if some of these individuals' information is 

not already known, it is unclear whether or not such persons would, at the end of the day, 

actually owe any US taxes or be subject to penalties for failing to file. hl other words, the 

consequences that might flow from the disclosure of non-parties' taxpayer information to 

the IRS are unknown and speculative. 

53. By contrast, the applic~ble jurisprudence provides that irreparable harm must be 

proven through evidence that is non-speculative. The asserted harm must be "clear and 

compelling." It is not sufficient to speculate that irreparable harm is "likely" to be 

suffered.29 Similarly, general assertions cannot establish irreparable harm.30 This Court 

has repeatedly held that the fact that irreparable harm may arise does not establish 

irreparable harm.31 Instead, Appellants must prove, on a balance of probabilities that 

irreparable harm will result. 32 Although they .make speculative assertions of potential harm, 

the Appellants have provided no evidence that actual irreparable harm will occur. 

c) The Appeal will not be rendered moot by the Minister's disclosure 

54. The Appellants assert that they Will suffer irreparable harm if the injunction is not 

granted because their appeal will otherwise be rendered moot by the disclosure of taxpayer 

information by the Minister. This is not correct, firstly because no information concerning 

29 Canada (Attorney General) v United Steel Corp., 2010 FCA 200 at para 7; International 
Longshore and Warehouse Union, Canada v. Canada (Attorney General), 2008 FCA 3 at paras 
21,22 and 25; Hache v Canada, 2006 FCA424 at para 11. 
30 Gateway City Church v Canada (Mmister of National Revenue), 2013 FCA 126 at paras 15 and 
18. 
31 See for example, International Longshore at para 25. 
32 Ibid. . 
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the Appellants is include in the information to be provided to the IRS by September 30, 

2015. 

55. It bears noting, however, that even if the Appellants' information was being 

disclosed this year, there would still be a "live controversy" between the parties since the 

IGA requires an annual disclosure of information by the Minister to the IRS. Thus, even in 

the absence of an injunction, the appeal would not meet the test for mootness prescribed 

by the Supreme Court of Canada in Borowski v. Canada (Attorney Genera/).33 lbis is 

demonstrated by the fact that when the Appellants first abandoned their attempt to obtain 

an injunction (and therefore accepted, however reluctantly, that the information would be 

sent) they nevertheless proceeded to file a notice of appeal. 

d) Mootness alone does not constitute irreparable harm 

56. Even if the Appellants were correct that the Minister's compliance with his 

disclosure requirements under the IGA would render their appeal moot, this Court's 

jurisprudence provides that mootness alone is not sufficient to constitute irreparable harm 

that justifies the granting of an injunction. 34 In fact, in cases where the alleged harm flows 

from the fact that information will be irrevocably disclosed prior to an appeal, it is still 

necessary for the party requesting the injunction to establish that the disclosure of the 

information itself will cause it irreparable harm.35 The Appellants have failed to do so in 

this case. 

33 [ 1989] 1 SCR 342 at pp. 354-56. 
34 See for example, Merchant (20002) Ltd. v Canada, 2009 FCA 280 at para 5. 
35 Novopharm Limitedv Pfizer Canada Inc., 2010 FCA 258 at para 12; eBay Canada, at paras 33-
36. 
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e) Compliance with the law cannot he regarded as irreparable harm 

57. The consequences that the Appellants are ultimately seeking to avoid all flow from 

the potential application of US taxation legislation. As a general proposition, being 

required to comply with the law cannot constitute irreparable harm under the applicable 

legal test.36 More fundamentally, as an equitable remedy, an injunction ought not to be 

granted to further an attempt by an applicant to avoid having to face the consequences that 

might flow from compliance with the law.37 Yet by seeking to enlist the Court in aiding 

their attempt to avoid compliance with US law (and to prevent the Minister from complying 

with an international agreement at the same time), this is precisely what the Appellants are 

seeking to do in this case. 

3) Balance of Convenience 

58. This portion of the test becomes relevant only if the Appellants have successfully 

established a serious issue on appeal and that they personally will suffer irreparable harm 

if the injunction is not granted. 

a) Harm to Canada and Canadian Financial Institutions Favours Denying the 
Injunction 

59. Both the Canadian Bankers Association and the Canadian Life and Health 

Insurance Association were supportive of the IGA as providing significant benefits to 

their members and customers compared to FAT CA. 38 If Canada is enjoined from 

complying with its obligations under FA TCA, there will be considerable uncertainty 

regarding the situation of Canadian financial institutions and their customers. Canadian 

fmancial institutions may have difficulty conducting business outside Canada and 

benefits associated with the IGA may be lost. 

60. In addition, the CRA will lose the benefit of the information they would otherWise 

receive from the IRS to support the CRA' s tax compliance work. The IRS will not 

36 Lower Lakes Towing Ltd. v United Steelworkers Local1005, 2011 ONSC 3668 at para 9; 
Brantford (City) v Montour, [2008] OK No 2453 at para 7. 
37 International Forest Products Ltd v Kern, 2008 BCSC 888 at para 3; Saskatchewan Wheat 
Pool v Feduk, 2003 SKCA 46 at paras 55-51 . 
38 Affidavits of D. Hannah and P . McFarland. 
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61. Even more importantly the working relationship between the CRA and the IRS may 

be damaged and with the breaching of an international agreement, relations between 

Canada and the US may be impacted. 

62. All of these harms strongly support a denial of the injunction. 

b) Lack of an Undertaking Weighs in Favour of Denying Injunction 

63. If an injunction is granted, the Crown will be forced to breach an international 

agreement and Canadian financial institutions will be in non-compliance with F ATCA. 

The consequences of that are significant. There will be immeasurable harm to international 

relations with the United States and the working relationship between the CRA and the IRS 

on a range of tax cooperation matters of mutual interest would suffer. Canadian financial 

institutions and their customers would suffer from uncertainty and may suffer significant 

financial impacts. The severity of those potential financial impacts is recognised by the 

Appellants in their evidence. 39 In fact, this is the reason they ask to be relieved of the 

obligation to provide an undertaking. 

64. The Appellants have asked to be relieved of the obligation to provide an undertaking 

as to damages. Such an undertaking is normally requjred before a party is entitled to an 

interlocutory injunction. Although this is not necessarily fatal to the application for an 

interlocutory injunction, the lack of an undertaking weighs heavily in favour of the Crown 

in the balance of convenience test.40 

65. Given the uncertainty that would arise in the financial sector and the magnitude of 

the financial harm that could occur to Canadian financial institutions and their customers 

if this injunction is granted, the lack of an undertaking as to damages is particularly serious 

in this case. 

39 Affidavit ofVirgina Hillis sworn September 23,2015. Affidavit of Gwendolyn Deegan, sworn 
September 23,2015. Appellants' motion record. 
40 Minister of Public Works and Government Services v. Musqueam, 2008 FCA 214, at para. 61; 
Siska Indian Bandv. British Columbia (Minster of Forests), [1998] B.C.J. No 1661 , at para. 29. 
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66. At the same time, the interest which the Appellants are attempting to protect by 

seeking this interlocutory injunction is also a fmancial interest- taxes which may be owing 

under US law. The difference being that, assuming that the Crown could ever be liable to 

the Appellants for taxes they owe to the US regardless of whether the CRA sends 

information to the IRS, the Crown is able to pay whatever damages could be ordered 

against it as a result of a denial of this injunction. 

67. The lack of an undertaking also increases the necessity for the applicant to 

demonstrate a strong case on the merits so as to limit the chance of unjustified damage to 

the Crown.41 As a result, even if the appellants have established a serious issue on appeal, 

the weakness of their case weighs in favour of denying the injunction. 

c) Public Interest Weighs in Favour of Denying Injunction 

68. Where an applicant seeks to enjoin a public authority, as in this case, the public 

interest is a special factor which must be weighed in the balance of convenience. 42 

Irreparable harm is presumed if the public authority is prevented from carrying out its 

functions.43 

69. In this case, the legislation at issue in the underlying appeal was clearly put in place 

to alleviate the impact of circumstance beyond the control of Canada (the existence of 

F ATCA) on Canadian financial institutions and their customers. An injunction will also 

impact international relations between Canada and the US as it will require Canada to 

breach an international agreement. In addition the working relationship between the CRA 

and IRS on tax compliance issues would also be compromised. The issues in the underlying 

appeal also significantly implicate international relations between Canada and its closest 

ally and neighbour, the United States. 

41 Corporation of Delta v. Nationwide Auctions Inc. et al., I 00 D.L.R. 93d) 272 at p.6 (Q.L. 
version); Hupacasath First Nation v. British Columbia (Minster of Forests), [2005] B.C.J. No 
514, at para. 67. 
42 RJR-..MacDonald, supra, at pp 343, 346; Metropolitan Stores, supra, at pp 129-130, 139-140. 
43 Attorney General of Canada v. Fishing Vessel Owners ' Association of British Columbia, 
[1985] 1 FC 791 at 795. 
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70. Where a decision involves public policy considerations such as these, the public 

policy issues are paramount and the balance of convenience favours the Crown.44 

d) Delay Weighs in Favour of the Crown 

71. The Appellants have been aware since they amended their statement of claim almost 

a year ago (subject to the submissions above regarding the ability to obtain an injunction 

against the Crown) of the possibility of applying for an interlocutory injunction. However, 

as pointed out by Martineau J. rather than proceed with the interlocutory injunction, the 

appellants chose to bring a summary trial application on a portion of the issues in the trial 

instead. Having been unsuccessful in that attempt, they now seek to bring an injunction 

application on an urgent basis. Given that the issues on an injunction application are 

different from those on the summary trial, the Respondents are prejudiced in not being able 

to properly consider the issues 

72. In these circumstances, as Martineau J. pointed out in discussing why the Appellants 

had proceeded to summary trial rather than interlocutory injunction, having made their bed 

they have to live with it.45 If the Appellants were going to bring an interlocutory injunction 

they should have done so long ago so that the matter could have proceeded _in an orderly 

fashion. At the very least, they should have brought such an application when Justice 

Martineau clearly indicated that, although he would do his best, he could not promise to 

render a decision prior to the deadline for sending the information to the IRS. 

73. While it is acknowledged that an injunction pending appeal would still have had to 

be brought after the summary trial decision was issued, had the Appellants brought an 

interlocutory injunction application to begin with, the issues would also have been 

developed by the parties. 

44 Tsartlip Indian Band v. Pacific Salmon Foundation (1989), 24 FTR 304 at 307-309; Kitkatla 
Band v. Canada (Minster of Fisheries and Oceans) (2000), 181 FTR 172 (TD) at para 23. 
45 Affidavit of Shazia Gani, Exhibit 'B, Respondents' Motion Record, Volume I, p.45.s 
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CONCLUSION 

74. This Court does not have the jurisdiction to grant the remedy sought by the 

Appellants. Even if it did, in all the circumstances, the Appellants are not entitled to such 

a discretionary remedy and the application for an injunction pending appeal should be 

dismissed with costs to the Respondents. 
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