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Court File No.: A-407-15

FEDERAL COURT OF APPEAL
BETWEEN:

VIRGINIA HILLIS and GWENDOLYN LOUISE DEEGAN
Appellants
and

THE ATTORNEY GENERAL OF CANADA and THE MINISTER
OF NATIONAL REVENUE
Respondents

AFFIDAVIT OF SHAZIA GANI
I.

I, Shazia Gani, Legal Assistant, of the Department of Justice, 900 - 840 Howe
Street, in the City of Vancouver, in the Province of British Columbia, AFFIRM
THAT:

1. I am a legal assistant employed with the Department of Justice, in the City of
Vancouver, in the Province of British Columbia and as such have personal knowledge
of the matters deposed to in this affidavit, except where they are stated to be based on
information and belief, in which case I believe them to be true.

2.

Attached as "Exhibit A" to this affidavit is the Memorandum of Fact and Law

of the Defendants (Motion for Summary Trial Hearing: August 4-5, 20 15), filed July
13,2015.
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3.

Attached as "Exhibit B" to this affidavit are excerpts from the transcript of the

Summary Trial Hearing before the Honourable Mr. Justice Martineau, dated August
4-5, 2015.

4.

On September 18, 2015, Joseph Arvay, counsel for the Appellants, sent an

email to Donnaree Nygard, counsel for the Respondents, advising that the Appellants
will not be seeking a stay and will be filing a Notice of Appeal. Attached as "Exhibit

C" to this affidavit is a true copy of the September 18 Email.

5.

On September 18, 2015, Joseph Arvay, counsel for the Appellants, sent an

email to Donnaree Nygard, counsel for the Respondents, concerning Mr. Arvay's
understanding as to Justice Matineau's intentions regarding the timing of the decision
on the summary trial. Attached as "Exhibit D" to this affidavit is a true copy of the
September 18 Email.

6.

On September 23, 2015, Joseph Arvay, counsel for the Appellants, sent an

email to Donnaree Nygard, counsel for the Respondents, informing the Respondents
of the Appellants' intention intend to seek a stay and of their intention to provide a
Notice of Motion to the Respondents that day. Attached as "Exhibit E" to this
affidavit is a true copy of the September 23 Email.

AFFIRMED before me at the City of
Vancouver, in the Province of British
Columbia, this 24th day of September,
2015.

Sbazia Gani
Commissioner for Taking Affidavits
within British Columbia

Oliver Pulleyblaak
Legal Q>unsel
~entofJustice

#900 • 840 Howe Street
Vancouver, B.C. V6Z 2S9
Phone:604-666-667! /Fax:604-775-7557
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· PART I -STATEMENT OF FACTS
A.

Overview

1.

To properly administer a tax system, a tax authority needs sufficient

information to ensure taxpayer compliance. In a globalized economy, such
information is often beyond the territorial reach of national governments. States have
addressed this challenge by providing, pursuant to bilateral tax ~eaties. for domestic
tax authorities·to share information internationally that may assist in the
administration of each other's domestic laws.
2.

The OECD endorses the principle that bilateral tax treaties should be

interpreted to permit relevant infonnation to be exchanged to the widest extent
possible for the purpose of preventing tax avoidance and evasion. For treaty
purposes. Information is relevant if it assists one treaty partner in carrying out its
domestic tax laws whether or not it establishes an actual tax liability.
3.

The plaintiffs urge a reading of the 2014 Intergovemmental Agreement

between Canada ~d the United States, and lhe Canada-US Income Tax Convention
that is contrary to these principles. The plaintiffs misread the IGA and the
Convention in a manner that frustrates the intention ·of the treaty partners and
unreasonably fetters the scope of information exchange.
4.

In interpreting the Convention and the IGA, it is not this Court's role to

evaluate the policy ~hoices of the treaty partners. This Court•s duty is to give effect

to the shared intention of the treaty partners, as expressed in the tenns of the
Convention and the lOA, and to interpret those documents in a manner that realizes
that int~ntion rather than frustrates it.
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B.

The itgpOt!J.'!':1£e of lnfcrmatign eH:hpnge t!l
sdminictr2tion

5.

Taxation authoriti~s worldwide exchange tax infonnation pursuant to a

int~rnation@l

tax

network of multilateral and bilateral troaties, including double taxation conventions,
tax infonnation exchange agreements, and other intergovemmental agreements. The

exchange of infonnation provides domestic tax authorities with access to valuable
infonnation that assists 1n verifying compliance with a wide range of domestic
taxation-related requirements. Infonnation exchanged with treaty partners is often
unavailable to a domestic taxation authority. 1
6.

Exchanges of tax information between national taxation authorities typically

fall into one of three categories: exchange on request, spontaneous exchange, and
automatic exchange. 2

7.

Automatic exchange of information provides infonnation that could not be

obtained through infonnation on request. Exchange of information on request

involves the disclosure (and potentially the collection) ofinfonnation by one state's
tax authority at the request of another state's tax authority. A request to exchange

infolll'l8.tion typically relates to one or more identified taxpayers who~ compliance
status the requesting tax authority has decided to examine. 3
8.

Exchange of information on request is generally limited to infonnation about

taxpayers who have already come to the attention of the requesting state's tax
authority. Without some knowleqge of the potential for non-compliance, a tax
authority would have no reason to specifically request infonnatlo1~ aboul a particular
twtpayer. Accordingly, exchange ofinfonnation on request offers limited

1
Affidavit of Stephanie Smith, Motion Record of the Detend81lts, Volume 1.• Tab 3, ut paras. 2, 6, 8
and 9 ("Smith Affidavit"); Affidavit of Sue MWT&y, Motion Record of the Defendants, Volume I, Tab
2, at pJ!.ras. 1?-22 e•Murray·Affidavif').
2

Smith Affi<hlvit, Motlon Record ofthe Defendants, Volume 1, Tab 3, at parll. 2.

3

Smith Affidavit, Motion Record ofthe Defendants, Volume I, Tab 3, at p11111S. 3 and 6.
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3

effectivene!ls for a tax authority in performing important functions of tax
administration such as risk assessment and identifying taxpayers with potential
compliance issues. 4

9.

Automatic infonnation ~:<change involves an· exchange of information

pursuant to an agreement in advance to sy~matically collect and exchange
information concerning a deftned class of taxpayers between two states' tax
authorities. Infonnation that is exc~ged automatically is typiClllly collected in the
sending state on a routine basfs.5
10.

Automatic exchange ofbulk ~payer information provide!l tax authorities

with valuable information that is useful in conducting risk ru~Sessment functions and
in identifying taxpayers witli potential compliance is$Ue$. Bulk information from
another state concerning taxpayers of the receiving state provides third~p!U'ty
information tluit can be used to verify whether the receiving state's taxpayers are
complying with reporting and other tax qbligations. Inconsistencies and other
indications ofnon~compJiance nmy be identified for follow~up action. 6
h_,

The plaluti(fB

11.

Both plaintiffs are individuals who possess Canadian citizenship p'ursuant to

the laws of Canada and United States ("US") citizenship punuant to US law. Neitner
plaintiff hag renounced their us citizenship.'

• Smith Affidavit, Morton Rccon1 oft:he Defcm~anw, Volume I, Tab 3, lit pn. 6.
5

Smith Affidavit, Motion Record of the DefendMts, Volume I, Ta" 3,!1f p~. 5.

~Smith Affidavit, Motion
7

Record of the Defendants, Volume I, Tab 3, at pam. 6.

Affidavit of Gwendolyn Louise Deegan, sworn 27 April 201 S{''Deegan Af'fi<lavlt''), Motion Record
of the PlaintiffS, Volume 1, Tab 3, at paras. 20 1111d 24. Affidavit of Virginia Hillis, swom 28 April
2015 ("Hillis Affidavit"), Motion Record of the Plaintiffli, Volume I, Tab 4, at paras, IS and 22.
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Both plaintiffs are r~sident in Canada, for purposes of the Income Tax Act (the

12.

"ITA")8 and the Canada-United States Tax Conv.ention (1980) (the "Canada~ US

Convention'').9
D.

US tax reporting obliea!fon3 on US F·cgol!.!!

13.

Pursuant to US feqeral tax ijlws, the plaintiffs, as US citiZens, are "US

Persons.'' US Persons~ subject to comprehensive income taxation in respect of all

income from all sources wherever in. the world it arises. 10

us tax laws treat all us

citizens as US Persons. They do not distinguish between US citizens on the basis of
their citizenship status in ano~er state, their place ofresidence, or the source of their

income.
14.

Further, as US citizens, the plaintiffs are subject to various tax reporting

obl.igations under US tax laws. Those obligations include registering for a US

taxpayer id~ntification number (a "TIN"), filing annual income tax returns, reporting
income and computing US

tax

payable. In addition, US citizens are required to report

infonnation regarding foreign bank and financial institution accounts in various
fonns, including Schedule B. to the Fonn 1040 tax return, Fonn 8938 attached to the
Fonn 1040, and the Report ofForetgn Bank and Financial Accounts ("FBAR''). 11
15.

Under US tax laws, the obligation to file income tax re~ and to comply

with reportin~ requirements is not always dependent on the existence of an actual tax

• RSC 1985, c. I (5111 Supp.), as amended.
9
Convtmlion between Canada and the United States ofAmerica wUh Respect to Taxes o'n Income and
on Capital, !x:lng Schedule I of the Canada-United States Tax Cotn~entlon Act, 1984, SC 1984, c. 20,
MotiQtl Record of the Defendants, Volum~ 3 ("~fendants' Authorities':). Tab C.

10
Affidavit of John P. Steines Jr., Motion Record of the Defend111lts, Volume 1, TRb I, Exhibit "C"
("St~ines Report") at pp. 18·19. Also refer to
Affidavit of Allison Christians, Motion Record of
the Plaintiffs, Volume 1, Exhibit "C'' ("Christians Report") at para 9.

the

11
Steines Report, Metion Record of the Defendants, Volume I, Tab 1, at pages 5-7. Affida~it of
Robert Wood, Motion Record of the Plaintiffs, Volumes 2, Exhibit "C" ("Wood Report") at p. 259.
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liability for a particular year. Under US law, a failure to comply with reporting

obligations exposes a US citizen to penalties. 12
E.

Foreigtr Account Tax Co't]DUance Act reporting: ohiigRtiODS ou US PersooB
and for-eign futeociaS irultitutions

16.

The US ehacted tli.e Foreign Accof(flf Tax Compliance A.ct ("FATCA.,) In

2010. FATCA imposes reporting obligations both on US Persons directly, and·on
fo"'ign .financiai institutions .at which
O~erally~

.us Persons bo.ld certain types of accounts.

FATCA. ~mp,pses pep~ties ~nUS Persons, and a withholding tax.on.

foreign financial institUtions, who do not comply with the reporting ~uirements. 13
17.

FATCA requires US Persons holding reportable accounts at foreign fiJUUlcial

institutions to report infonnation on Form 8938 attached to their annual tax return.
The information includes details such as the name, address and US TIN of the owner
of the account, details as to whether the account is held jointly with a spouse, whether
the account was opened or closed during the year, and the nwximum account value
during the year, 14
18.

FATCA permits foreign financial institutions to comply with FATCA·or to

pay the vvithholding tax. To comply vvith FATCA, a financial institution must
commit to register with the US Internal

Revenu~

Service (the "IRS"). to obtain

certain information about the holders of reportable accounts, and to disclose that
information to the IRS annually. That information includes the name, address and
TIN of the US Person who holds the account, the account number and balance or
value of each accowtt, and the gross receipts and withdnlwals from the account. 15
1

~ Steines Report. Motion R~:eord of the Defendants, Volume I, Tab l, lit pp. 19·21: Christians Roport

at para. 13.
13

Steines Report, Motion Record of the Defendants, Volumo I, Tab I, at pp. 24,26.

14

Steines Report, Motion Rewrd of1he Defendants, Volume l, Tab I, at p. 25. See also Fonn 8938,
attached to the Steines Report, Motion Record of the DefendantS, Volume I, Tab I, at p. 33 ofthe
Motion Re(:ord of the Defcndanlll,.
·
15

Steines Report, Motion Record oftbe Defendants, Volume I, Tab I. at p. 25.
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19.

Further, a financial institution complying with FATCA must also commit to

withhold 30% of all. US·source payments that it mf\kes to account holders who fail to
pr?vide the infozmation neces!laf)' for the i;ns~tution to comply with FATCA, and to
financial institutions that are not themselves FATCA-compliant. 16
A financial institution that opts not to not comply with FATCA is not required

20.

to disclose any infonnation to the IRS, but all payments received by the institution
from US sources and from other FATCA~CQmpliant institutions are subject to a.30%
withholding tax at source. 17
The FATCA provisions apply equally to aU US Pe~ns and to all foreign

21.

finan.cial institutiOil$. A US Person's reason for holdins an account at a foreign
financial institution, that person's actual liability to pay US income tax in a particular
year, and the identity of the particular non-US jurisdiction in which the accounts are
held are not relevant to the FATCA reporting oblig&tions.

/.

The IQA (pc illtgtes Canadian financial iliS,Iitution compliance with .F,ATQA,

22.

Many financial institutions in non-US jurisdictions potentially fftce domestic

legal impediments to dtsclosing client infotmation to the IRS. Accordingly, those
institutions must risk breaching domestic law to comply with FATCA and avoid the
withholding tax. 18 To alleviate this problem; many jurisdictions- including Canada

16

The obligation to withhold rrom payment! to non-cooperative US Penons or to non-compliant
institutions ensures that .FATC.A-complian~ institutions cannot setve.as a form of pass-through to
deftmt the FATCA reporting regime. See Steines Report, Motion Record oftl'te Defendllllts, Volwne I,
Tab I, 'at p. 26.
17 Steines
18

Report. Motion Record of tho Defen4ants.·Volume I, Tab I, at p. 26.

Stcine,; Report, Motion Record of tho Defendants, Volume I, Tab I, at p.l4.
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- sought to secure intergovernmental solutions with the US. Agreements have been
reachecl with nearly 115 dif'femlt States to facilitate FATCA compl i~ce. 19
23.

Canada and the:: US n~gotiated such an agreement in 2014 (the "JGA"). 20. The

IGA creates a fremework whereby certain Canadian financial institutions obtain
FATCA~compJiant status, while others are exempted from FATCA disclosure

requJrements i1Jtogether.21 In addition, the IOA_provides for the US to engage in
reciprocal tax infol'IIWion exchange with Canada concerning financial accounts held
by C8Iladian residents. at US institutions.
24.

To facilitate oomp.liance with FATCA, the IGA relies on the Oovemment of

Canada to obtain IUld exchqe infonnation about reportable accounts that US
Persons hold at Cana<Uan financial institutions instead of requiring those institutions
to enter directly into arrangements with the IRS. The IG.A details which institutions
and accounts are subject to reporting, and what kinds of information about those
accOl.mts must be collected and exchanged. In addition. the JG~ provides that certain

Canadian financial institutions and certain Canadian financial products are exempt
from FATCA reporting requirements. 22
25.

Under the lOA, Canada commits to require those Canaditm financial

institutions not exempted-from FATCA (the "R~rting canadillll Financial
Institutions") to apply specific procedures (the "Due Diligence Procedures") to
identify reportable accounts and accounts held by financial institutions that arQ not
complying with FATCA.23 If Canada complies with its obligation to collect and
19

Swlnos Rcpr;>rt, M~ion R.o~ of the Pofendana, Volume I, Tab 1, at p. 24.

The Agr11~ent Betw~en (he Govm"~Jr~Bnt ofCanada and the Government oftire United Stat~ of
America to lmprovB/ntqrnotloMI Tax CQmpllance TIIJ'(IUgh Enhanced &change ofl'lformf¥IIOIIU11der
the Convention Betwetrn Canada (Jifd the Unll1d States ofAmerl~a with respee11o Taxes on Income
and on Capital, signod February S, 2014 (tile "'lOA"), being Schedule I to the Canada-United Statu
Enhanced T.(« Information &chang~ Agre~ment lmplem"ntatlon Act, s~c. 2014, c. :w. s. 99 (the
''lmplem!lntatlon Act"), Defendllnts' Authorities, Tab B..
20

21 Annox U to ttl.c lOA details which financial iiutltutions and flnancil\l products are exempted from
FATC('\ reporting rDquirements, Defendants' Authorities, Tab B.

u.lGA, Ann~ ll, Defmdants' Authorities, Tab B.

v lOA, Article 2(2) and Annex I,

l>efendan~'

Authonties, Tab a.
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exchange infonnation regarding reportable accounts, and if the Reporting Canadian
Financial Institutions comply with certaJn requirements, the US will treat those
institutions as e<jlllplying with FATCA. 24
26.

Generally, the accounts that are subject to reporting arc those accounts h~ld at

Reporting Canadian Financial Institutions and which are identified as being held
either by a US Person or by a non-US legal entity (an "Entity") controlled by a
natural person that is a US Person. zs
27.

The information that Canada is required to collect and exchange with the US

in relation to accounts that are identified as reportable includes the name, address and
US TIN of each US Person associated with the account, the account nwnber, the
name and identifying number of the financial institution, the account balance or value
at the end of the year, and .the groS8 receipts and proceeds on account of interest.

dividendS or other income from the account in the year. 26
11.

Reciorocql 'informqtton exchang( by the US und§r the IQ4

28.

Under the lOA, the US comm.it2 to obtain and. exchange with Canada .

information relating to certain accounts held by residents of Canada at US financial
institutions.

Reportabl~

accounts held by Canadian residents are d<Jpository accounts

that receive more than $10 of interest in a year, and other accounts to which various

types of US source income are ~aid. The information that is to be ex:changect
includes the name, address and Canadian TIN of the Canadian resident account
holder, the name anq identifying nwnber of the financial institution, the gross of
amount of interest paid in the case of a depository account, and the gross amount of

24

IGA, Article 4{1 ), Defendants' Authorities, Tab B.

li

JGA

'

6

Artlclt~

l(cc), Defendants' Authorities, Tab B.

1GA, Article 2(2), Defendants' Authorities, Tab B.
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dividends and various other types of US source income paid or credited to the
account. 27

29.

.The lOA provides that Canada and the US will begin exchmtging info~ation

regarding teportable accounts commencing vvith the 2014 year (aJthough the full
scope ofinfonnation need not be exchanged for 2014). lnfonnation'is to be
exchanged within nine months after the end of the calendar year to which the
infonnation relates. 28 Accordingly, Canada is to transmit information to the US for
the 2014 yearb.y September 30,2015.

lit

The IGA operetes fl'Jrsuant to the

30.

The lOA states that Canada and the US will exchanse the information

Conventi~n

obtained for purposes of the IGA (the "lOA Information'') pursuant to the Convention
provisions that authorize the ex:change of information for tax purposes. The IGA
provides that the exchanged infonnation will be subject to the confidentiality and
other protections of the Convention, including provisions limiting its use. 29
31.

The IGA includes a joint acknowledgement by both parties that Article

XXVII of the Convention authorizes the exchange of information for tax purposes on
an autonmtic basis ..It also includes numerous joint statements by Canada and the US
regarding tlle importance of reciprocal information.exchange, their intention to
enhance their infonnation exchange relationship to improve domestic tax compliance
and enforcement in each state's jurisdictio~ and their commitment to wprk with
international partners to develop a common .mooel for the automatic excha.rrge of
infonnation and due diligence standards for ·unancial institutions,.30

27

1GA, Article 2(2Xb), Defendants' Authorities, Tab B.

~•

lOA, A!tlcle 3 par~. 3 IUld .S, Defendants' Authorities, Tab B.

29

JOA,,Rfleltals, Defendants' Authorities, Tab B.

JO

lOA, Reoltals ll!ld Articles 6(1)'and (3),

DeftmdWl~'

Authorities, Tal> B.
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32.

Further, in the lOA the US explicitly acknowl~dges the need to achieve

equivalent levels of automatic infonnation exchange with Canada. and commits to
further .improve transparency and enhance the exchange relationship with'Canada by
adopting relevant regulations and domestic legislation. 31

fv.

implementation of/he, !GA In Canqrig

33.
Qm.ada im.pl~ented the lOA in domestic l~w by enacting the Canada~Unlled
States Enhanced Tax Information Exchange Ag_reement Implementation Act (the
"Implementation Actj. 32 The Implementation Act approves the lOA and gives it the
force oflaw in Canada during the periOd that the IGA is in force. 33
34.

Tho Implementation Act further provides that, iri the event of any

inconsistency between the provisions ofthe Implementation Act or of the lOA and
the provisions of any other law (except Part XVIII of the ITA), the provisions of the

lmplementation Act and the lOA prevail. 34
G,

Part XYlll of the ITA

35.

C&mada enacted Part XVUI ofthe ITA (sections 263 through 269), entitled

"Enhanced Intemationallnfonnation Reporting", to implement the commitm~nts
made in the IOA to obtain the IGA Infonnation so that it can be exchanged with the
US as required.

31

lGA, Article 6(1), Defendants' Authorities, Tab B.

32

Supra, note 20.

33
).1

Implementation Act, s. 3(1), Defendants' Authorities, Tab B.
lmplomentatlon Act, s. 4(l). Defendants' Authorities, Tab B.
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36.

Generally, PlU't XVIII ofthe ITA imposes oblig~tJons on certain Canadian

financial institutions to implement the Due Diligc;noe Procedme outlined in the IGA
in order to identify reportable accoU11ts for purposes ofthe IGA. 35
37.

Part XVIII requires those financial institutions to rep<lrt to the Minister of

National R~venue (the "Minister'•) prescribed infonnation about each reportable

account m~ntained by the fuumcial institution (commencing with June 30, 2014),
and prescribed infonnation relating to payments made to non-participating financial
institutions that held Qecounts at the financial institution in the calendar year (for the
2015 and 2016 years only). The information must be reported in an information
return filed for each year by May 2 of the following year. 36
H.

Cansdlnn exotrieaee witb eutpmnt1c e;s;hgnce or tal: informntiou .

38.

The JOA'is not the only agreement under which Canada exchanges tax

infonnation with tax authorities of other states. Such exchanges occur pursuant m
Canada's network of bilateral and multilateral

tax

agreements. The network includes

bilaWral tax conventions with 92 other jurisdictions.37

39.

Canada engages in autom~tio exchanges of tax infonnation with other states

that are parties to bihttera.l tax conventions. Exchanges ofinfonnation are carried out
by the Canada Revenue Agency (the "CRA") under the authority of the Minister, who

is the competent authority for purposes of Canada's tax conventions, 38 The CRA's .
statutozy mandate is to administer and enfbrce a wide range of federal tox legislation,

including the ITA ]p
_____,_ _.,....... _ .. -. . .--,_..

_____

35

ITA, 1. 26:1, Defendant&' Authorities, Tab B.

6

ITA, s. 266, Defendants' Authorities, Tab E.

'

37

Smith Affidavit, Motion Record of the Defendants, Volume I, Tab 3, at paras. 8, 9 and 14; MUITlly
Affidavit, Motion Record of the Defimdants, Volume I, Tllb 2, at J)lml, 3,

31

Murmy Affid~vif, MotiQn Record ofth~ De~ndants, Volume I, Tab 2, at plll'liS: 2·6.

39

Canada Reve7M1 Agency Act, SC 1999, c. 17, es amended, ss. 4-.S, Defundants' Authoritie~. Tab A.
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In addhion to eKcha.nge-s ofinfonn~tion with the US pursuant to the lOA,

40.

Canada currently engages in automatic exchanges of bulk taxpayer information

relating to pensions, interest. dividends, employment income, capital gains, and other
types

41.

of income.~
The CRA bas realized significant benefits in its administration of tho ITA

from.its participation in automatic exchanges of tax infonnation. Those benefits
include additional revenues from detecting non~ompliance by CIUladian taxpayers,

improved compliance by Canadian taxpayers, prevention of tax avoidance and
evasion, and an overall deterrent effect on potentially non-compliant taxpayers} 1
42.

Receiving taxpayer infonnation automatically from othor states h~ assisted

the CRA in administering the Canadian income tax system even when that
infonnation does not result directly in identifying unreported tax liabilities of
Canadian residents. It assists the CRA with functions such as offshore compliance

·work, risk assessment. workload development, and ~nd analysis. o~z
PART U .... POINTS IN ISSUE
43.

The issues to be decided on this motion are:
a.

whether disclosure of information by Canada to the US pursuant to the

lOA contravenes s. 241 ofthe rTA and is therefore unlawfUl; and
b.

whether disclosure of the IGA Information to the US exceeds the

pennissible scope of exchange of jnfonnation under the provisions of tho

Convention.

.

--·

40

Murray Affidavit, Motion Record ofthe Defendants; Volumo I, Tab 2, at para. 20.

~·Murray Affidavit,
4l

Motion Record of tho Def~dants, Voluine I, T11b 2, at patas. 19-20.

Mwray Affidavit, Motion Record ofthe Def\mdtllltll, Volume l, Tab 2, at para. 22.
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PART lll ... ARGUMENT

A.

The lssueg r@lscd lu this r:notJon

44.

The defendants agree that the issues raised in fhls motion are 11uitable for

~:~re

swtable for summar11 trial

determination by summary trial in accordance with Rules 213 to 216 of the-Federal

Courts Rules. There is no need to address this point further in argument.

Jl,

.Q!acfos:.;.rc oftaxpayer infonntl1fon ptl,reuant to·tbe IGA is fuwfu]

i.

The lG4 lnformarion Is "taxpqyer jn(ormation"

4S.

Onoe o'btained from fmancial institutions under Part XVlll of the ITA, the

roA Infonnation is "taxpayer infonnation" within the meaning of s. 241

of the ITA.

Disclosure of that infonnation by the Minister, officials in the service of the Crown,
or !Jther government entities is regulated by s. 241. Disclosure contrary to s. 241 is
unlawful.
46.

Subsection 241 (1) generally prohibits Crown servants and other officials or

representatives of government agencies fr<m1 knowing]y providing, or allowing to be

provided, any taxparer iriform.ation to any person. However, s. 241 (4) creates
specific exceptions when it is lawful to provi~, or to allow inspecth.m of or access to,
that info.tnlation. Two such exceptions apply in this case: ss. 241(4)(e)(xii) and
241(4)(k).

iJ.

Disclosure olthe IGA Information occJJrS pul'suani ro the Comren£ion

47.

Subparagraph 241(4)(e)(xii) of the ITA provides that an official may provide

taxpayer infonnation under, and solely for the purposes of, a provision contained in a
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tax treaty with another country. AccordinglY.,_ifthe exchange of the lOA Information
with the US occurs under a. provision in the Convention, then it is not unlawful.
48.

The lOA indicates that the authority to exchange the lnfonnation obtained by

Canada and the US pursuant to the terms of the lOA derives from the provisions of

tfie Convention. Statements to that effect are made in the Recitals to the LOA and in
Article 2(1), which expressly invoke the authority of Article XXVU ofthe

Convention to exchange information.
·49.

Article ~II of the Convention clearly authorizes the exchange of taxpayer

information with the US for defined purposes, as follows:
Ankle XXVII- Excllange of Information

1.
The competent authorities of the Contmc:ting States shall exchange
such information as may be relevant for carrying out the provisions of this
Convention or of the domestic laws of the 9ontl'actlng States concerning taxes
w which this Convention applies ...

SO.

Article XXVU represent~! a reciP,rocal commitment by Canada and the US to

exchange taxpayer information to the extent that it may assist in administering the
Convention or in administering their own domestic tax laws,
S 1.

Under s. 241(4)(e)(xii) of.the ITA, the provision of taxpayer info1mation is-

lawful when it is provided "und~r. and solely for the purposes of" Article XXVII of

the Convention. Given that the parties to the Convention specifically set out in IGA
that the IGA Information is provided in this way, the requirements of s.241(4)(e)(xii)

are met, unless, despite the parties' clear intention, the lOA information is not
exchanged under Artiol~ XXVII.

52.

The plaintiffs argue that the lOA Information is not e~changecl under Article

XXVIl as it docs not meet·the standard of."may be relevant". However, the lOA does
meet that standard for at least two reasons. First, it may be relevant to carrying out
the provisions of the US Internal Revenue Code, the US statute that levies US federal
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income tax. Second, it is directly relevant to carrying out the provisions ofFATCA,
which is a domestic US law concerning income tax.
li[.

j!J(§rp,reting tl~e ''m[li be relqvant" s,tan4ard in Ar,ttcle XXXII

General principles oftax tr~aty interpretation
53.

As a-treaty, the Convention.is a contnwt between states, not a statute. The

process of interpreting atreaty is fundamentally different from the ordinary process
of statutory interpretation. Primacy must be given to the intention of the parties as
indiO&ted by the language of tho treaty, their subsequent practice, other agreements
and related documents that the parties have concluded, and appropriate extrinsic aids
where ne1;essary.
~4.

In Crown Forest Industries Ltd v. Cana®, the Supreme Court made clear

that interpreting a tax treaty is different from -interp:retins a statute. A ~ty should

be given a liberal interpretation with a view to implemcmting the intentions of the
parties. A literal or legaJbtic interpretation should be avoided if it might defeat or
frustrate the intentions of the pmies. 43
55.

Treaty interpretation is also guided by the principles set out in Article~ 31 and

32 ofthe Vienntl Convention on the Law ofTreaties (the "Vienna Convention").~"
1ne Federal 'Court of Appeal hllB previously held that the_Vienna Convention applies
when interpreting the Convention. 4'
56.

The Vienna Convention provides that a treat)' is to be interpreted "in

accordance With the ordinary meaning to be given to the terms of the treaty in their

4
'

[199$) 2 SCR 802 ["Crown Fore.rt'1 at para. 22; also rofcr to piU'll. 43 citin~ J.N. Gladden Estate v.

Th8 Que6fl, (l985ll CTC 163 (PCTD) at 166·67, Defendant6' Authorities, Tab!.
41

Can. TS 1980 No. 37 [''VIe1ma Coi1Ventlon"], Defendants' Authorities, Tab Q.

4

Coblentz v. Canada (1996), [1997) I FC 368 (CA) at pW'Il$. 10-11, Def~dants' Authorities, Tab H.

~
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context and in the light of its object and purpose," and that a court should consider
''(aJny subsequent ~ment between the partJes regarding the interpretation of the
treaty or the application of its provisions" and "(a]ny subsequent practice~ the

application of the treaty which establishes the agreement of the parties regarding its
interpretation. ,..46 ·
57,

The proper approach to interpreting the Convention and the IGA, therefore, is

to read flte documents harmoniously so as to give effect to the shared intentions of the

parties. An interpretation of.the Convention that frustrates the parties' intent~
including the intent revealed in the lOA, which is a subsequent agreement between
the parties as to the application of the Convention- should be avoided. Similarly1 an
interpretation of the Convention that frustrates the parties' ability~ achieve.the
purposes ofthe IGA should also be avoided. The parties clearly intended those
documents to operate in tandem.
58.

The scope of information exchange under Article XXVII should be

interpreted broadly. The words "ma.y be relevant" in Article XXVII are words of
wide scope.
establi~h

lb~

phrase ''may be relevant" is prospective in that it is not necessary to

before exchanging the information that it is definitely relevant. Instead, all

that is required is a reasonable belief that the infoz:mation may potentially or

foreseeably assist in the administ.rlltion ofthe Convention or ofthe domestic tax laws
of one Contracting State.
59.

In addition to the text of the Convention itself, extrinsic aids provide guidance

in interpreting Article XXVII. Model intemational tax conventions, such as the
OECD Mo4el Tax Convention and the UN Model Tax Convention, and the
commentaries to those models, are recognized aids in interpreting the Convention. In

Crown Forest.<~? the Supreme Court held that these sources may be considered even

~ VIenna Conven~jofl,
41

Articles 3 l-1 and 31·3(8) and (b), Defendants' AuthoritiCII, Tab Q,

Crqwn Forest at pant· 44, Defundants' Authoritlos, Tab I.
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without tlTSt idtmtifying any ambiguity in the text of the Convention itself. The Court
also held that the OECO Model Tax Convention and its Commentaries is of
particularly high 'persuasive value because it was the basis for the Convention and it
has world. wide recognition as a basic document of reference in dealing with double

taxation conventions.43

The Commentaries to the OECD Model Tax Convention state that a pmposc
of double taxation conventions is to prevent tax avoidance and ev~ion. 49 Further, the
60.

Commentaries state that Article 26, dealing with exchange ofinfonnation, enables
states to exchange infonnation to combat tax avoidance and evasion. ' 0 A~ordingly,
the Convention should be interpreted as having a purpose of assisting Canada and the

us to en8ure compliance with their ®mestic tax laws, and Article xxvn should be
interpreted as having as one of its purposes the exchange of infonnation that will
assist the ~ty piU'tners in doing so.
61.

Further, the Commentaries to Article 26 the OECD Model Tax Convention

(dealing witb the exchange of information) stress tho interest that treaty partners have
ln the reciprocal supply of infonnation that is necessary for administering domestic
taxation laws, and the goal of permitting the .exchange of infonnation "to the widest
possible extent."' 1 The Commentaries cotillnn that the standard of "foreseeably
relevant" in the Model Convention ~hould be interpreted as widely as possible. The
Commentaries also provide that the phrase "may be relevant", which is found in
Article XXVII of the Convention, should be interpreted in tho same rnanner. 5l
41

Crown Forest at para. 54, DDfundiUits' Authorities., Tllb J.

.., Cotnmtli)Wy ro Article l of the O~CD Model Tax Cortvcntion, 2014 revision, par11. 7, DeWnd~ts·
Authoritloll, Tab N. Also refer to Antle v. 1'h8 Qut~en, 2009 TCC 46S at p8Ni8. 96-98, where the Tax
Court of Canada rcwgnlzed an ovmrehing purpose of preventing tax avoidance, Defendants'
Authorltios, T11b F.
;o Introduction to OECD Model Tax Convention, 2014 l'llvhion, panl. 41, DefendantS' Authorities, Tab

N.
Commentary to Article 26 or the OECD Model TtiX Convention, 2014 revision, pams. 1-2,
Defendants' Authorities, Tab N.

Sl

~ 1 Commentary to

Article 26 of tho OECD Model Tax Convention, 2014 revision, pams. 5 Bnd 5.3,
DefendiiJ\ti' Authoritl!r.i, Tab N.
·
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62.

It is appropriate to rely on updated Commentaries to interpret pre"\existing

double taxation conventions that were based on a prior model, so long as the later
Commentaries represent a fair interpretation.of the words of the Model Convention
lllld do not conflict with the CoiiUD~tary that was in existence at the time the

Convention:was concluded. In addition, OECD members have the opportunity to
register an observation or a reservation if they disagree with an update to an Article

or Commentary. 53

Automatic exchange ofiriformarlan satisfies the re/~vance standard In principle
63.

Extrinsic aids like the OECD Model Convention and its Commentaries

B.Cknowledge that exchange of infonnation articles in bilateral tax conventions ate
broad enough to permit automatic, systematic exchanges of bulk taxpayer
information for purposes of verifying compliance.
fj-4.

Th~

necessity of ex~hanging infonnation between natlonaJ tax authorides has

been long recognized by the inclusion of excluuige of information articles in the

OECD Model tax Convention, the UN Model Tax Convention between Dev~loped
and Developing Countries~ and the OECD Model Tax Information Exchange
Agreement. ~ 4

65.

It has been accepted for ITUilly years that the effective exchange of infonnation

between states in tax matters includes the automatic exchange ofbulk taxpayer

n Prevent Car Inc. v, Canadfr, 2009 PCA 57 at paraa. 9·11, Defendunts' Authorities, Tab K;
Introduction to the OECD Mode-l Tax Convention, 2014 revision, paras. 33-JS, Defendants'
Authorities; Tab N.
S1 Refer to Article 26 of the OECD Model Tax Convention, 1977 revision, Defendants' Authorities,
tab 0 ; to Article 26 of the UN Model Tax Convention between Developed WJd Peve!oplng Countries,
Defendants' Authorities, Tab P; and to the 2002 OECD Agreement on Exclulngc oflnfonnation In Tax
Matters, Defendants' Authorities, Tab M.
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information. Provision for automatic exclwtge of bulk taxpayer infonnation was
actually embedded in the 1942 Canada-US Convention.~ 5
66.

Subsequently, the Commenames to the 1977 OECD Model Tax Convention

explicitly endorsed automatic exchange of information as a necessary means of
international tax infon:tUltion exchang".' 6 Similarly, automatic exchange of
infonnation was endorsed in the 1988 OECD and Council of Europe Multilateral
Convention.on Administrative Assi~ in Tax Matters (the •'Mult.il!lteral
Convention''). 57
61.

In addition, routine automatic exchange o( tax infonnation has been accepted

in the EUJ'9pean Union for many years and has been fonnally man~ated since 2005.
The European Union Savings Directive adopted a model similar to FATCA that
combined a requirement for automatic infonnation exchange 0~ a withholding tax in

lieu of compliance. As of20J4, all EU member states aiJ'ee to automatically
exchange a wide range oftax infonnation.'a
68.

A clear international conse11sus regarding the nece$slty and legitilnacy of

automatic tax information exchange exi~ts among developed nations belonging to the
07, the G20 and the OECD. Canada has been an active participant in the emergenoo
of this consensus and in June 2015 signed a Multilateral Competent Authority
Agreement committing to wide·railging automatic tax information exchange pursuant
to Article 6 of the Multilateral Convention, 59

---------Refer to Article XX of the Canvemlon and Protocol

J.!
Betw6en Canqd<J and rho Unlt~d Slatas of
· Amerteo for rlls Avoidance of!Joublo Taxation and the p,.f1Vtlfltlo~J of Ftscal EvilS/on In the C<J# of
lncomtJ Taxes, signed nt Wash ingtQn MllTch 4, 1942. being tho Schedule to tho Canada-United SIUJe.r
ofAmtJrica Tax Convention Act, 1943, 7 ·8 Gco. VI, c. 21, Defendant.' Authotitiea, Tab 0.

6
Refer to the Commen1nty to Article 26 of the OECD Model Tax Convention, 1977 revision,
Dofendants' AuthoritiOI, Tlib 0.

,

7

Multilateral Convention, subsequontly nmendcxl by Protocol in 2010. Smith Affid&vit. Motion
Rooord of the Detbndllntt., Volume 1, Tab 3, Exhlbft A.

'

"Smith Affidavit, Motion Reoord of the Deft:odants, Volume I, Tab 3, at~. I 1-12.
~ 9 Smith Affidavit, Motion

Reeor<i of the Dofendants, Volume I, Tab 3, at patall. 13-21.
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iv,

Vw IGA Jntorrn.aljoa mal!,.bg reievgnt co thr:.
/mrs. 111clyding FA TCA ltse([

69.

Having regnrd to the purposes ofth~ Convention, the language of Article

adm,i~istrallo,n of US incm;ue tgx

?CJ(VII, the clear intentions of the parties to the Convention, and the context of
intemational tax information exchange llS established by extrinsic aids lltld practices
of Canada and other OECD member states, it is clear that Article XXVII shouid be
given a large, liberal _construction that permits infonnation exchange to the widest
~xtent Jl?Ssible.

70.

The IGA Infonnation clearly meets the "may be relevant" standard~ so

interpreted, in Article XXVII of the Convention. The IGA Jnfonnation may be
relevant to carrying out domestic US tax laws·generally. Verifying 8Ild enforcing
compliance with an income tax regime is a core element of the administration of(or
..carrying out of the provisions of'') tax laws. The IGA Information is thirdMparty
infonnation.that may reasonably assist the IRS in verifying and enforcing compliance

with US tax law reporting requimnents by US Persons who hold accounts at
financial institutions in CMada. It may alsO permit the IRS to identify US taxparers
who do not report at all and of whom it would otherwise be unaware. 60
71.

Ex~lumges ofinfonnation th.at improve a Uo( authority's ability to administer

its own domestic tax system by verifying lUld enforcing compliance with repo~
obligations serve the purpose of preventing U!x avoickmce and evasion that Wlderlies
bilateral tax conventions based on the OECD Model. It is not necessary for the
information tO lead to the actual assessment of a tax debt to further this purpose. The
CRA' s experience with 3Utomatic exchange of bulk taxpayer infomiation provides
evidence to support this conclusion.

60
Steines Report; Motion Record oftho pefundants. Volume t; Tab I, arp. 23. NQte thftt the
information to be provided by the US to Canada pul'!luant t(l tb!l lOA similarly m~ts the "may be
relevant>' stlmdard for identical reasons,
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72.

In addition, the IGA Information is directly relevant to carrying out the

provisions ofFATCA. In the words of Article Xll, FATCA is "a domestic US law
concerning taxes to which the Coovo.otion applies." FATCA is a domestic US law
that requj.res enhanced reporting for purposes of impro-ving compliance with US
income tax requirements both for US residents and for .non-resident US citizens. 61 fn
addition, FA.TCA actually levies a tax directly (the withholding tax).
73.

One of the main purposes of tho Implementation Act is to pennit Canadian

financial institutions to comply with the FATCA reporting requirements while
ensuring their observ8llce of Canadian privacy laws. This Aitangement directly

fulfills 'the FATCA reporting requiremonts of Canadian financial institutions and
ensures that the IRS receives the infotiiiation regarding reportable accounts held with
those izlstitutioos that FATCA requires. · Therefore, the IGA Information cleiU'ly "may
be rclevwrt'' to carrying out the provisions of FACTA. It is disclosod "under" a

provision in a tax treaty as required by s. 241(4Xe)(xii)..

74.

Finally, the lOA Information is provided "solely for the purposes of• a
' .
provision of the Convention as required by s. 241(4Xe)(xii). The IGA itself provide~
that the lOA Information is subject to the confidentiality and o1hcr protections
provided for in the Convention. Those protections include provisions limiting the
permissible use of that information to purposes connected with the assessment,
collection, adtninistration and enforcement of taxes. and the detennination of tax
appeals under the domestic taws of the receiving state,
75.

Acoordirtgly, the application for summary judgment should be dismissed on

the basis that sharing of the IGA Information with the US is not unlawful

6

'

Steines Rcpqtt, Motion RecQrd of tho Dofimdants, Volume I, Tab l,

~Jl p. 24.
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v.

Paragraph 241{4J([J qlso grtlhqrizgJ discloswe P!J.rSJ+CIJ11 to the !QA

76.

In the event that the exchange of information pursuant to the lOA does not

occur pursuant to the provisions of the Convention (which is not admitted), it is
nonetheless authorized by s. 241 (4)(k) of the ITA. That provision permits an official
to provide taxpayer information to any person '~otherwise legally entitled to it under
an Act of Parliament" for the purposes for which that person is entitled to the
infonnation.
77,

Pursuant to the Implementation Aot, Canada's QOmmftm~nt in the lOA to

exchange the IGA lnfonnation with the US -and the l!S's entitlement to receive that
infonnation- has the force of law in Canada. Accordingly, the US ·is entitled to that
information pursuant to ari Act of Parliament and it is not unlawful for the Minister to
disclose that infonnation to the US in canying out Canada's obligations under the
I GA.
78.

This point Jllso disposes of the issues raised on this motion.

C.

Tile acope ofillfgnnation exc.hange und!:r the Convention 13 npt !JmJted as
tbe plgh1tiffs Drgue

79.

The plaintiffs argue that the scope of relevance for purposes of exchanging

information under Article XXVII of the Convention is limited by the interaction of
Article XXV (thenon·discrimination article), Article XXVIA (the assistance in

collectiol;l article), and their theory as to what is relevant under Article XXVU (the
"Tax Treaty gaps" argum~t). The plaintiffs' arguments are without merit and should
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be rejected. They r<:st on fundamt;mtal misunderstandings of the purpose and scheme

oftbe Convention and result in a reading that frustrates the treaty partners' intention.
i,

The platnti([§ · read{ng q{ ''may ~g teleyant" under 4r£lc{e XXVZl iJ ecroneow

80.

SimUarly, tho plaintiffS' reading of the ~*may be relevant.. standard in Miole

XXVII of the Convention tests on fundamental misconceptions about the purpose of

the Convention, the purpose ofFATCA, and~ correct approach to interpreting
treaties.
81.

The argument that relevance undor Article XXVII iA limited to situations in

which a Canadian resident would owe tax in the US is wrong in principle and would
be impossible to implement iu practice. The parties could not reasonably have

intended this intcrrpretation,

82.
The plaintiff's' argument indicates a fundamental misunderstanding of the
Convention. The main purpose of a tax treaty is to reduce the burden of being liabJe
to pay taxes on the same income in two different states for the same time period.62
Tax treatie:~ reduce that burden through a combination of provisions that allocate
exclusive taxing jurisdiction over particular income flows to one contracting state or
the other, and provi!;;ions that provide for relief frOm taxes imposed by th~ other state
on the same income when taxing jurisdiction is shared. 63
83.

Before the double taxation provisions of a tax treaty may be applied, a

contracting state must fim be nble to determine an fuitial tax liability against which
relief from double taxation may be applied. Inforniation that is necess!U')' to
detennine that inltieJ liability meets the standard of'relevanc~ for purposes of
Introduction to the OECO Model i'liX Convention, 2014 revlslcn, pan~JJ. 1·3, D~~ndllllts'
Authorities, Tab N.
-

62

63

Introduction to th~ OECO Model Tax Convention, 2014 revision, para. 19. I)efondant.s' Authorities,

TabN,
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exchange. Whether relief from double taxation will ultimately be available does not
lrl'fect the necessity of that information for the administration of that state's domestic

laws, or the scope of relevance.

It would only restrict the scop~ of relevance if the

purpose of a tax treaty were t.o harmonize or integrate the domestic tax systems of the
troaty partners. That is not the purpose of the Convention.
84.

Nothing in the Convention makes the cxistenco of a tax liability in cme state

relevant to the exchange by the other state of infonnation that might assist in the
administration of the receiving state's tax laws. In m~my cases the IRS could not
even detennine whether a US Person resident ln Canada would have a US tax liability
in the first place without the very information that the plaintiff~ say is irrelevant and

therefore unavailable. In this respect, the plaintiffs' argument is circular.

j.

Furthermore, it would bo impossible in practice to ~ster Article xxvn
as the plaintif.fs argue. The CRA is unable to determine whether a Canadian ·resident
whO· is a US Person would owe US tax Jd\er applying the double taxation relief
provisions of the Convention. It would not possess all of the necessary facts about

85.

that person's situation to detennine any US twt liability, Aor does tho CRA have the
knowled~e and expertise necessary to apply US tax laws.64

86.

It is unreasonable to conclude that Canada and the US intended the

Convention to be interpreted in a way that renders it practically impossible to
perform. Furthermore, there i~ 110 language in the Convention, the OECD Model Tax
Convention upon which the Convention is based, or the Commentaries to the OECD
Model Tax Convention that supports·slldh a reading.
S7.

Indeed, if the '~ay be relevant" standard in Article XXVII were interpreted

as the plaintiffs argue, then similar language in all other Canadian tax treaties based
on the OECD mode! (whether 1'foreseeably relevant" ot another equivalent

64 Murray Affidavit, Motion Record of tho Dofondanu, Volumo 1, Tab 2, 1\t piUll. 18.
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fonnulation) wouid be equally unworkabl~. The CRA could not be ex.pected to
Interpret and apply the different domestic tax laws of all 92 of Its treaty partners.
11lls interpretation of the Convention leads to absurd results.
88.

The phtintiffs also. wrongly intQtProt relevance un®r Article XXVII in light of

their view of the purpose( ofFATCA. Although the impetus for FATCA may have
been concern about deliberate tax evasion, nothing in FATCA or the IGA makes a tax

evasion motive relevant to the FATCA reporting obligations. All US taxpayers with
accounts at financial institutions outside the US, not just criminal tax evaders, a«:
subject to FATCA.
89.

A~ordingly,

whethel' Canada is a destination for persons evading US taxes,

and whether applying FATCA to US Persons resident in Canada is a prudent policy,
is entirely irrelevant to the interpretation of Article XXVII. Article XXVIl represents

Canadtr' s commitment to exchange infonnation that may a&Sist the US In CIUT)'ing out
its domestic statlltory regime. It does not provide Canada with an opportunity to
object to US tax policy choices.
90.

Finally, tho plaintiffs fajl to recognize that the lOA repr~nts an agreement

between both treaty partn~:TS that the IGA Infonnation does satisfY tht' "may be
relevant" standiU'd in Article :X:XVll. Such an agr~ment should.receive signifiCant,
even determinative weight, in interpreting Article XXVII.

91.

In light of the IGA. reliance on the US technical interpretations of the

Convention and the US Model Tax Convention does not assist the plaintiffs. Those
Jqnds of docwnents are not binding in interpreting a treaty, 6-~ and they are not
applicable to the fact~ of this case in any event. The comments about open-ended
requests for banking infonnation arise ln the cogtext of exchange of information on
request, which is a specific request for information by one treaty partner to another.

113

Q

Canada v. Kubicek Estate (1997), 97 DTC S4.S4 (FCA) e.t paras. 9--10, Defendants• Authorities, Tab
.
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In that context, the "may be relevant" standard provides the sending state with the
opportunity to decline to provide infonnation that it detennines bas no relevanCf.l.
92.

By contrast, in this case Canadl! and the US have negotiated an arrangement

for the automatic reciprocal exchange of infotmation which both agree satisfies the
''may be ~elevant•• standard. They have applied that standard at the time of agreeing
to

exchange bulk information, as they are entitled to do under Article XXVII properly

interpreted. The commen~ in the technical interpretations cannot ov~rride that
s~ared intention which

is cJearly expressed in the lOA.

if.

ll!e o/gjntit[s' artwmen( regar:dl1Jg;Artic/e XX,VlA Is wrong

93.

In arguing that Article XXVIA restricts the exchange ofinfonnation by

Canada regarding taxpayers who are Canadian citizens, the plaintiffs wtongly
conflate assessment of taxes. verification of compli;mce, and collections of sums due.
Each of these c{)ncepts is a distfuct component of administering a self-assessing tax
syste~.

94.

The •inistration of a self~assessins tax system occurs in a series of

conceptually distinct steps. First, tax systems gen~tally require taxpayers to report a
variety of information and to compute and declare tax payable (commonly referred to
M "~lf~assessment''), 66

Reporting: obligations may exist even if th~;: reportable

infonnation does not e$tablisb an actual tax liability.
95.

SdCOnd, tax authorities genefa:Uy verify whether taxpayers have complied with

their obligations. Verification usually leads to a tax authority formally fixing a
taxpayer's liability (commonly referred to as the process of"assessment").67 Once a

f'or example, refer toss. 1.50..151 ofthe ITA detailing the requlrernen~ to ·me twc retums, report
income and compute tax payable for each taxation year, Defendants' Authorities, Tab E.
66

67

For example, under s. 152 of the ITA the Minister is required to assess the tax payable by each
taxpayer who tiles a return for each year, and to send a fonnal notice of that assessment, Defundants'
Authorities, Tab E. In the US, the lRS records the tal< self-assessed by a taxpayer or, ifthe IRS
·
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taxpayerfs avenues for disputing the llabiUty ascertained by the tax authority are
exhausted, 68 the tax liability is fixed and a legally enfor~;ee.ble debt arisea and may be
coll~cted.

96.

Collection of taxes owing is a dlstinGt administrative function from.

verifictttion and assessment of tax. It involves exercising legal powers and authority
to compel payment of an outstanding amoWlt that ~as been fixed by the asse$sment

process and has become legally enforceable. 69

97.

The structwe of Articles XXVIA and XXVII reflect the fundamental
distinction between assessment and ~llection, Article XXVII permits information to
be exchanged for purposes of ~sessment or collection, since infonnation from a
treaty partner could be

relevant to performing either fun~tion. Article XX~ by

contrast, applies only to the active collection of amounts that have alte&dy been
assessed. Article XXVIA does not deal with the exchange of infonnation, but With
the authority of one state to use its ooUection powen to collect an outstanding tax
debt of the other state on its behalf.

98.

Article XXVIA applies only when n.tmc liability bas been ftnally detennlned

and is enforceable (referred to in Article XXVIA as a "revenue claim"). It has no
application to the assessment of tax payable or the verification oftMpayer

compliance, or to exchanges of information for tho~ purposes. Exchanging
infonnation that may be relevant in verifying compliance or ascertaining tax payable
is not. theref()~, providing assistance ~ collection.

coocludes that the< self·IUIIIJ;&5!Xl IUl'IOutlt I& Incorrect. assesses a different amouqt: Steines Report,
Motion Rooord of the Defendants, Volume I, Tab lilt p. 22.
"lQ Canada, rofer to u. 165 through 169 ofthe ITA for intmt11 oclmlnlstratlve apl)ellls and llJ>PClds to
the Tax Court of Canada, Defendants' Authorltie$, T4b B. US ~yen also havo a right of appeal to
court: Steines Report, Motion Record of.the Detendants, VolWJJe I, Tl!b I, at p. 22.

For example, refill' to ss. 222-230 of the ITA, I:Xlfendants' Authorities, Tab B, and the Stein~
Roport, Motion Record of the Dofendants, Volume I, Tab 1, at p. 23.

611
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The plaintiffs' Article XXVIA argument should aJso be rejected because it

99.

interferes with the hannonious operation of Articles XXVIA ~d XXVII. In many
cases, It may not be possible to tWsess a taxpayer'~ tax liabi.lity under the domestic

laws of one treaty partner without infonnation from the other treaty partner: A
revenue claim within the meaning of Article XXVIA could not even exist in such

cases, but the plaintiffs would nevertheless invoke Articl~ XXVIA to prevent that
exchange of information when the taxpayer ts a citizen of the sending state. The
result is that Article XXVIA would pre~ent excbangea of information for the pU!pQse
of assessing tax, creating an irreconcilable confli~t between Articles XXVI A

ana

xxvu.
100.

It is illogjcal t() sugsest that in negotiating Article :XXVIA Canada and the US

gave up the right to obtain information that is relevant to determining a taxpayer's
liability simply because the taxpayer is a citizen of the other state. It Is unreasonable

to suggest that in: negotiating the Convention Canada and the US would have
intentionally or inadvertently bargained away their ability to properly administer their
domestic tax laws. 10
Ill.

The plal1tllffi' ' t~ltarteP .on A!tff[e XXV Is mlsplggi

101.

The plaintiff:~' interpretation of Article XXV (the nonMdi~rimination

provision) is equally erroneous. The IGA and Part XVIII of the ITA do not impose
burdens connected to taxation on US nationals resident in C~ to wb:ich Canadian

nationals .in equivalent circum$tances are not subjected.
102.

Article XXV does not assist the plaintiffs for three reasons. First, the IGA

and Part XVIII do not impose any burdensome requirements connected with·taxation
on the plaintiffs. Part XVIIl of the IT A impose~ the burden of complying with the

?Q

L.

RMM Canadian EnterpristJS Inc. v, R., 97 OTC 302 (TCC) at para. 56, Defendants'

Autboriti~

TRb
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lOA on financial institutions who are resident in ClllUl.da and on Canadhm branches
of non-resident financial institutions. 71
103.

Second, the direct burden of disclosi):)g their banking informq.tion is imposed

on the plaintiffs by US law, not by Canadian law. FATCA imposes that burden on
the plaintiffs. The imposition by the US of a burdensome requirement on US
nationals cannot offend Article XXV.
104.

Finally, to the extent that the IGA and Part XVIII impose llllY burdensome

requirement connected t.O taxation on US nationals resident in Canada, that burde11 is
equally imposed on nationals of Canada in similar circumstances. Nationals of
Canada who are in similar circumstances (i.e., Canadi4m nationals with US indicia, or
who are US Persons) are equally subject to the disclosure of their personal banking

information.

Q,___ The relief sougbt I! umxo;kable alld problematic
105.

The dec.IIU'lltion claimed on this motion is vague and W1Wolbble for the

following reasons:
a. The claimed declamtion does not set out what is or is not relevant for
carrying out the provisions of the Convention or of the domestic tax
laws of Canada or the US, and os such it provides no practical utility;
b. The claimed declaration would inappropriately prevent the exchange
of infonnation that is refevpnt to the detennination of a Canadian
citizen's US tax liability, even when the Convention clearly

contemplates that the Canadian citizen will be taxable in tho US; l!lld
c. If this Court accepts that any exchange of information under the lOA
subjects US nationals to moro burdensome requirements than
71

Refer to tho definition Pf 14Canad(an Financial Institutions" in Article 1 ofthe lOA, 21s modified by 11.
263 of !.he ITA, DefendantJ' Authorlti~. Tltb~ Band E.
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Canadis,n nationals in similar circumstances, then the claimed
declaration would prevent the exchange ofinfonnation in
circumstances when the information would clearly be relevant.

106.

ln suQstance, the claimed declaration amounts to a declaration that the

Minister may not exchange infonnation that is not authorized to be exchanged by the
Convention. Such a declaration is circular, redundant and lacks practical utility. A
court should not grant declaratory relief that has no practical uti.lity. 72
107.

Further, there is no jurisdiction for this court to is~Juc the injunction claimed

by the plaintiffs in an action in relation to nonooeonstitutional issues, Such an

injunction must be sought by. way ofjudicial review. In addition. the terms of the
claimed injunction are as vague and unworke.ble as the . claimed declarations.
108.

The plaintiffs have not provided any justification for an award of solicitor-

client costs or ~pecial costs, and no justification exists in the circwnstiUlCeS of this
CftSe.

PART IV- ORDER SOUGIIT

109.

The defendants request that this motion for SI.UlliilW'Y judgment be diamissed

with costs to the defendants.
ALL OF WHICH lS RESPECfFULLY SUBMITTED

1uly 13,2015
i iam F. Pentney. Q.C.
De uty Attorney General of Canada

Per;

Michael Taylor
Ponnaree Nygard
Oliver PUlleyblank
Counsel for the defendants

n Danleln. Canada, 2014 FCA I01 at paras. 76-79, DefendantJ' Authorities, Tab J.
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1.

Canada Revenue Agency, SC

2.

Canada-.Untted Stales Enhanced Tax 111formation &change Agreement
lmplementalton Act, SC 2014, o. 20, s. 99, wi1h Schedule I, being the
Agreement Between the Government ofCanada and the Government of
the United States ofAmerica to Improve International Tax Compliance
Through Enhanced Exchange ofJrtformation under the Convention
Between Canada anr;t the United States ofAmerica with respect to Taxes
on lncom~ and on Capital, signed February 5, 2014.

3.

Cartada"Untted States Tax Convention Act, 1984, with Schedules, SC
1984; c. 20.
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CalUlda~United States ofAmerica Tax Convention Act, 1943, with
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l.

OECD Agreement on Exchange oflnfonnation in Tu Matters, 2002

2.

OECD Model Tax Convention on Income and on Capital, July 15, 2014
revision, including commentary to Articles 1, 24,26 and 26

3.

OECD Model Tax Convention on Income and on Capital, 1977 revision.
Article 26 and Commentary to Article 26

4.

UN Model Double Taxation Convention between Developcxl and
Developing Countries, 2011 update, Article 26 and Commentary to
Article 26

5.

Vienna Convention on the Law of Treaties, CanTS 1980, No. 37. Articles
31-1 and 31-3(a) and (b)
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l

used to interpret the original document.

2

radically different.

3

a valid agreement between the states if it were a new

4

agreement.

5

happened.

6

On its face it purports to be authorized by the

7

Convention,· and the question for the court is whether or

8

not it is/ and in my submission it simply isri't.

1

S

too

th~t

hasn 1 t

not a new agreement between the states.

S

one last point that I need to draw your

9

,I

1

It's something that could only be

And so in my submission
It

It

10

attention and that's about timing before we sit down and

11

end our subissionS

12

affidavit of Sally Yee.

13

not to proceed with the information exchange before

14

September 15th.

15

September 30th, we though that was something that the

16

court should be aware of that their undertaking is only

17

not to exchange until September 15th, and it 1 s something

18

you may wish to raise with them in terms of timing.

1

and· I believe this is in the
The defendants have undertaken

Although the IGA gives them until

19

JUSTICE:

20

MR. GRUBER:

21

JUSTICE:

Thank you, sir.
Thank you.
Mr. Taylor, and perhaps we

22

can start just with the last point that was raised.

23

we have clarification on the September 15th design?
MR. TAYLOR:

24

Can

Well, with respect, I

25

don't think it

26

an undertaking.

27

Canada Revenue Agency intends to begin to transmit the

28

information to the United States.

1

S

fair of my friend to construe that as
We were asked in a letter when the

We inquired of them

Allwest Reporting Ltd
Vancouver, B.C.
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1

and their response was ''Not before September 15th.''

2

don't think we were given any undertaking.

3

what considerations have gone into their decision not to

4

transmit before September 15th, and it hasn't been

5

indicated· to us exactly what date they do intend to

6

transmit the information, but my friend is correct that,

7

under the agreement, the information is due to the u.s·.

8

by September 30th.
JUSTICE:

9

I

I don't know

Yes, it's just because I'm

10

hearing the matter today, and while I was hearing

11

counsel I was debating within myself whether or not

12

there should be attempts by - the court to render a

13

judgment on the merit of the summary judgment motion

14

that we have, prior to September 30th which would

15

probably already be a great hurdle for this judge to do.

16

It will take, . even if I do it in forms that ar.e

17

synthesized, I still have to consider the vast volume of

18

the evidence, the documents, and now I'm hearing that

19

court should rush even moreso until the 15th of

20

September.

21

find it's impossible, in view of the fact that I have no

22

undertaking, that there is the maintenance of the status

23

quo until I render a decision on the motion for summary

24

judgment.

25

we should pursue an add-up in today's hearing

26

representations with respect to any type of safeguard

27

measure that should be provided because I kind of feel

28

in this circumstances that I wouldn't want the fact that

And this poses a question of, let's say I

This poses the question as to whether or not

000042
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1

I've taken the matter under deliberation that the whole

2

thing becomes moot, because on September 15, all the

3

information which is challenged -- true, that's true,

4

it's not an

5

speaking it's a summary judgment proceeding, so

6

technically there is no injunction.

7

judge hearing the matter..

8

the court to case manage it to have it heard on an

9

urgent basis this week with all the help of the

10

prothonotary, the Chief Justice who assigned me

11

especially to this case.

12

what's going to happen.

injunction~

But still I'm the

We've took a lot of time at

So I'd really like to know

If it happens, something happens on the

13

.[

It's a summary -- technically

14

15th of September, I would like to be informed by

15

counsel.
MR. TAYLOR:

16

Well, okay.

There's a

17

number of things in your comments, Justice, that I

18

should address.

19

reading between the lines of what my friend said, they

20

are urging you -- they are saying, "We need a decision

21

by September 15th."

22
23

one is I agree with you.

MR. GRUBER:

I think

No, we said it needed by

September 30th,
JUSTICE:

24

Yes, that's what I heard

25

yesterday.

And because of what I head yesterday, I was

26

in contact this morning with my Chief Justice trying to

27

see can I have more time before the -- before September

28

30th to be able to perhaps craft something, and he said,
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1

11

2

or -- and it happens that this week we were speaking was

3

actual the week of September· ·15th, September 14th.

4

when I heard September i5th, I said,

5

do in those circumstance?"

6

hearing the matter, decide. to render what we could call

7

an order and reasons to follow.

8

to that, perhaps.

9

do, and you'll get the reasons afterwards, which will

10

still pose the question of depending of what could be

11

the judgment, whether or not this would give credence to

12

an argument of serious issue to get an injunction if

13

there's no undertaking, assuming

14

absolutely what I'm not deciding at that point, because

15

I have no opinion in favour or disfavour of the party.

16

I'm completely neutral.

17

I'm going to go, but let's say I would go in favour of

18

the plaintiff.

19

summary judgment just with the conclusions.

I'm going to try very hard to get you a week more,"

11

So

Well, what should. I

The court can always, after

And I'm not renouncing

This is what the court will have to

and that's

I don't know exactly now where

It's still possible to issue an order, a

So this is why the issue of the

20
21

undertaking, if not

and I'm not forcing you to take

22

an undertaking.

23

is not to make any undertaking," I just want to know so

24

to be able to manage that file .

If you're telling me,

25

MR. TAYLOR:

26

JUSTICE:

27
28

"My instruction

Yes, well, Justice -In the interests of the

justice and of both parties.
MR. TAYLOR:

I can understand how the
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1

court finds itself in a very difficult position here.

2

_The plaintiffs have not brought an application for an

3

injunction,· although they pleaded in their statement of

4

claim that they wouid do so almost a year ago.

5

court, as I said yesterday, really in fairness, could

6

not issue an order in the nature of an injunction on the

7

basis of this record.

8

with different evidence.

9

I

This

There would be a different record

do understand how the plaintiffs are in

10

. a position where if the decision is not rendered by the

11

date on which information flows, much of their claim is

12

rendered moot, and I understand the court's desire to be

13

able to address that issue and to grant a judgment one

14

way or the other before that time.
I can advise the court that the reason

15

16

why the Canada Revenue Agency has said not before

17

September 15th, although they haven't said exactly when,

18

is because, as you know, this is all new, this

19

information gathering and this system, and they've had

20

to

21

information, and I think they are reserving to

22 ·

themselves some time to ensure that that information

23

does arrive at the United States by September

24

don't know what they are doing in terms of testing their

25

system or how that's going to work.

26
27

desi~n

new ways, electronic ways of transmitting this

30th.

I can say that, as I'm sure you know,
1

28 ,

that the government of Canada's position is the
agreement with the United States is a binding

I
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1

international agreement.

2

Canadian otatute.

3

I'm not in a position to give any sort of undertaking

4

with respect to whether or not Canada will comply with

5

that agreement, or not comply with what that agreement

6

says by September 30th.

7

of a federal election, I think it would be virtually

8

impossible to get any instructions in that regard.

9

is a very serious issue.

10

It's been implemented by

It's a legally binding agreement and

And furthermore, in the context

JUSTICE:

This

Especially as it affects

11

700,000 up to 2 millions, if the figures are good, of

12

Canadian citizens.

13

It does.

MR. TAYLOR:

It also

14

affects the entire Canadian financial sector that has

15

dealings with .t he United States market, and it's

16

entirely possible that if that information is not

17

transmitted on September 30th, the United States may take

18

the position that all of these institutions are not

19

compliant with FATCA, and begin to impose the crippling

20

tax, and that's something the court would have to weigh

21

on an injunction application.

22

before the court today.

23

JUSTICE:

It's not something that's

I know.

This is why I said

24

if I would have case managed this file perhaps we would

25

be hearing an injunction this morning and not a summary

26

judgment procedure.

27

we're going to live with it.

28

But parties have made their bed and

So basically what you're telling the

Allwest Reporting Ltd
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1

court is the court should do

2

can do in the circumstances.

3

MR. TAYLOR:

4

JUSTICE:

5
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or according to what it

Yes,
Yes.

I

think that's fair .

So you leave the

problem to me.

6

MR. TAYLOR:

I fully understand the

7

~omplexities

8

than one side to the problem, and as I'm sure you

9

understand that -- and there's an extensive public

of the problem.

Unfortunately there's more

10

record about this, but the government was placed in a

11

position of deciding between a number of not so

12

desirable

13

would prefer that the United States had not enacted this

14

law, FATCA, but they have, and we have to deal with it

15

the best we can.

alternat~ves.

JUSTICE:

16

17

Almost everyone in the world

So I'm going to hear your

submissions.

18

MR. TAYLOR:

19

SUBMISSIONS BY MR. TAYLOR:

20

Thank you, Justice.

I have a few opening comments·and then I

21

will move into the main part of my argument.

22

outset I would observe that the narrow issue in this

23

case put forward by the plaintiffs is whether the

24

information that Canada has agreed to disclose to the

25

United States under the inter-governmental agreement

26

meets the standard of information that may be relevant

27

to

28

or the provisions of the domestic tax laws of the United

ca~rying

But at the

out the provisions of the convention itself,
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1

publishing a subsequent interpretation of the Hague

2

Convention, and then the member states unanimously

3

approving the conclusions and recommendations of that .

4

That is very much a diplomatic agreement in the usual

5

sense .

6

Convention.

7

the diplomatic instruments.

8

published and then they adopt them.

9

from subscribing to other multi-lateral ag'reements or

The states initially set up the Hague
They set up the Secretariat.

The recommendations get
That 1 s no different

10

reserving from them.

11

from the situation of the IGA.

12

assist in this case, in my submission.

13
14

15

They set up

It 1 s totally different ·factually
So it doesn 1 t really

Unless you have any questions, those are
my submissions ..
JUSTICE:

No, that 1 s fine.

I

thank

16

both counsel, every counsel on the table of the

17

defendant and plaintiff for their learned and well-

18

exposed -- expose, and for their patience in sustaining

19

the questions of the court.

20

under deliberations with the objective of trying to

21

render a decision on the merits by September

22

not making the formal promise, but I will really try to

23

do so, even if it 1 s in more concise form that I would be

24

doing it ordinarily.

And 1 1 11 take the matter

3Qth,

.
1 1m

25

And if there is any development in the

26

meantime that could affect the deliberations that are

27

before the court, I would ask counsel to advise the

28

Registrar of the court, having before consulted the

• I
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1

other party, to inform the court of any such

2

development.

3
4

Thank you.
MR. GRUBER:

Thank you, Justice.

(PROCEEDINGS CONCLUDED AT 4 : 4 3 P. M. )

5
6

I HEREBY CERTIFY THAT THE FORGOING

7

is a true and accurate transcript of

8

the recording supplied to me to the -

9

best of my skill and ability.

10

11
12
13

14
15
16

D.A. Bemister,

Court Reporter

TABlC
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From:
Sent:

To:
Cc:
Subject:

Joseph Arvay <jarvay@farris.com>
2015-Sep-18 4:20PM
Nygard, Donnaree
David Gruber; Arden Beddoes; Gani, Shazia
RE: FATCA reasons

Donnaree .... looks like our window to get everything filed today has come and gone ... so we will not be seeking a
stay ... we will file a notice of appeal and my plan is to then simply "park it" and leave it to be dealt with (including the
filing of ay factum) at the end of the case. Meaning we will deal with all appeals at the same time .. Are you agreeable to
this? Joe

From: Nygard, Donnaree [mallto:donnaree.nygard@justice.gc.ca]

Sent: September 18, 2015 4:11PM
To: Joseph Arvay
Cc: David Gruber; Arden Beddoes; Ganl, Shazla
Subject: RE: FATCA reasons
Also, could you please send us your material electronically if possible? My email box will likely reject it as I get too many
large attachments sent to me, but you can send it to my assistant, Shazia, who I have copied.
From: Nygard, Donnaree
Sent: 2015-Sep-18 3:06PM
To: 'Joseph Arvay'
Cc: David Gruber; Arden Beddoes
Subject: RE: FATCA reasons
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Joe,

Michael is out of the office so please make sure anything you send over is addressed to me.
Donnaree
From: Joseph Arvay [mailto:jarvay@farrls.com)
Sent: 2015-Sep-18 1:33 PM
To: Duport, Jean-Francais
.
Cc: Nygard, Donnaree; David Gruber; Arden Beddoes
Subject: Re: FATCA reasons
Jean Francois .. The Notice of Appeal and Motions will be filed this afternoon with the Vancouver registry but will that
allow you to advise us if the motion can be heard on Tuesday by teleconference or will we have to await until Monday? I
am conscious of the time difference . Obviously all concerned would appreciate knowing today if possible whether a
hearing will be convened on Tuesday even if we know no more than that. Can you advise please. Thank you
Sent from my iPhone
On Sep 18, 2015, at 7:43AM, Duport, Jean-Francais <Jean-Francoi s.Duoort@ cas-sat i.gc.ca > wrote:
Hi. I will pass on the information to the Judicial Administrator.
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As discussed please file the Notice of Appeal and at least a notice of motion with Rule 35 letter
requesting a hearing.
Jean-Fran~ois

Duport
Registry Officer

From: Joseph Arvay [mallto:jarvay@farris.com)
Sent: September-18-15 10:21 AM
To: Duport, Jean-Francois
Subject: FW: FATCA reasons
Jean-Francois .. l am resending this as I just noticed that my earlier email was not delivered as I had the
wrong email address. Please acknowledge receipt. Thanks Joe

From: Joseph Arvay
Sent: September 18, 2015 6:30 AM
· To: 'jean-francoJs.duport@cas.satl.gc.ca'
Cc: David Gruber; Taylor, Michael; Nygard, Donnaree; Sally Yee
Subject: FW: FATCA reasons
Jean-Francois ... attached are the reasons for judgement of Mr. Justice Martineau dismissing our
application for a summary trial in the matter of FATCA. The essential issue in this case is whether the
Canadian government can disclose to the US government the banking information of Canadians who are
also US citizens pursuant to an international agreement that in turn was negotiated as a result of US
legislation that goes under the acronym of FATCA. We were unsuccessful before trial court in our
attempt to enjoin that disclosure. That disclosure of the banking information is set to occur on
September 23. I have instructions to file a Notice of Appeal and seek and stay/injunction but it is critical
that any such stay be ordered before Sept 23 or our appeal will be largely moot. We will file a notice of
appeal and notice of motion today as soon as our office opens and we can prepare all of the necessary
documents. I write now to ask the Chief Justice if he will allow us to argue that stay in the Federal Court
of Appeal by teleconference on Tuesday? Let me know if there is anything else we need to do. l have
copied counsel for the federal government above. Respectfully Joseph Arvay.

2

TABlD

000051
Gani, Shazia
·From:

Joseph Arvay <jarvay@farris.com>

Sent:

2015-Sep-18 8:4 1 AM

To:

Nygard, Donnaree; 'Duport, Jean-Francais'
Taylor, Michael; David Gruber; Sally Yee
RE: FATCA reasons

Cc:
Subject:

We definitely heard two different things ... .During the hearing Mr. Justice Martineau advised counsel that the Chief
Justice had given him the week of Sept 14 to write his reasons . When counsel for the government told him that his
instructions were that Revenue Canada would be releasing the banking information on (as I recall Sept 13) his Lordship
then indicated he might have to simply provide an order with reasons to follow. Subsequent to the hearing counsel for
Canada advised the court that the banking information would not be disclosed until Sept 23. The judgment was released
in Sept 16 with the obvious Intent of allowing the plaintiffs to have the judgment before the date the banking info was
to be disclosed.

From: Nygard, Donnaree [mallto:donnaree.nygard@justlce.gc.ca]
September 18, 2015 8:34 AM

sent:

To: Joseph Arvay; 'Duport, Jean-Francois'
Cc: Taylor, Michael; David Gruber; Sally Yee
SUbject: RE: FATCA reasons
It appears that Mr. Arvay and I may have heard two different things at the hearing. At the hearing of this matter, I
heard Justice Martlnaue say that he would do his best to try to get a decision out by the 301h (the statutory deadline
form the transmission of the information), but that he could not promise that he would be able to do so.

D '
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Jean Francois ... ! am forwarding you an email from counsel for the federal government and my brief reply. I realized that
you would not have received her email or my reply since both went to the wrong email address.
Ms. Nygaard .. please note that this is now the correct email address.
Joe

From: Joseph Arvay

Sent: September 18, 2015

8:19AM

To: 'Nygard, Donnaree'; 'jean-francois.duport@cas.satj.gc.ca'
Cc: David Gruber; Taylor, Michael; Sally Yee; Pulleyblank, Oliver
Subject: RE: FATCA reasons
That is actually not correct. The trial judge made it very clear that he would be rendering his decision before the Sept
precisely because he was aware that this was the deadline for the transmission of the taxpayer's banking
information to the IRS.

23rd

From: Nygard, Donnaree [ mailto:donnaree.oy;gard@ju stice.gc.ca]
Sent: September 18, 2015 8:15AM
1
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To: Joseph Arvay; 'jean·francois.duport@cas.satj.gc,ca'
Cc: David Gruber; Taylor, Michael; Sally Yee; Pulleyblank, Oliver
Subject: RE: FATCA reasons
The Crown objects to this matter being set down in the time frame proposed by Mr. Arvay. The plaintiffs have long been
aware of the timing of the transmission of this information and were provided no assurance by the trial Court that they
would receive this decision before the information was scheduled to be transmitted. They had every opportunity to
bring on an injunction application in a timely way if that is what they wished to do. The evidence required on an
injunction application is significantly different than the evidence which was before the Court on the summary trial and
as a result the Crown is severly prejudied by the attempt to bring on an injunction application on such a short time
frame.

From: Joseph Arvay [mallto:iarvay@farrls.com]
Sent: Friday, September 18, 2015 6:30AM
To: 'jean·francois.duport@cas.satj.gc.ca'
Cc: David Gruber; Taylor, Michael; Nygard, Donnaree; Sally Vee
Subject: FW: FATCA reasons
Jean-Francois ... attached are the reasons for judgement of Mr. Justice Martineau dismissing our application for a
summary trial in the matter of FATCA. The essential issue in this case is whether the Canadian government can disclose
to the US government the banking information of Canadians who are also US citizens pursuant to an international
agreement that in turn was negotiated as a result of US legislation that goes under the acronym of FATCA. We were
unsuccessful before trial court in our attempt to enjoin that disclosure. That disclosure of the banking information is set
to occur on September 23. I have Instructions to file a Notice of Appeal and seek and stay/Injunction but it is critical
that any such stay be ordered before Sept.23 or our appeal will be largely moot. We will file a notice of appeal and
notice of motion today as soon as our office opens and we can prepare all of the necessary documents. I write now to
ask the Chief Justice if he will allow us to argue that stay in the Federal Court of Appeal by teleconference on
Tuesday? Let me know if there is anything else we need to do. I have copied counsel for the federal government above.
Respectfully Joseph Arvay.
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Gani, Shazia
From:

Sent:

To:
Cc:
Subject:

Joseph Arvay <jarvay@farris.com>
2015-Sep-23 5:51 AM
Nygard, Donnaree; David Gruber; Taylor, Michael; Pulleyblank, Oliver
Arden Beddoes; Sally Vee
RE: Hillis v. A.G.

Donnaree in light of this new deadline we have instructions once again to seek a stay .... it is unfortunate that we were
not advised of this earlier. .. as you know we had to abandon our application for a stay earlier simply because there
wasn't enough time ....the time frame remains very tight but we have advised the Registry that we will be seeking a stay
and requesting a teleconference before the court on or before Sept 29 ... we should be in a position to provide you with
our Notice of Motion this morning. Joe
From: Nygard, Donnaree [mallto:donnaree.nygard@justice.gc.ca]
September 22, 2015 2:33 PM
To: David Gruber; Taylor, Michael; Pulleyblank, Oliver
Cc: Joseph Arvay; Arden Beddoes
Subject: RE: Hillis v. A.G.

Sent:

Mr. Gruber,
The Notice issued on September 18 by the US offers targeted relief and neither provides for, nor permits, canada to
obtain an extension to the September 30 deadline for the exchange of information on the basis of the existence of a law
suit. Canada is still required, and intends, to meet the September 30th deadline. We have however been informed by
our clients that the information will now not be transmitted earlier than September 29, 2015.

E;:

Donnaree Nygard

Thill is Exhi~
referred t9 in the
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Department of Justice Canada 1 Ministere de Ia Justice Canada
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Note: This communication and any attachments are confidential and may be subject to solicitor-client privilege. It should be
read only by the person for whom it was intended. If you have received this communication in error, please notify us
immediately and delete this message without reading, printing, c,opying or forwarding it to anyone,

From: David Gruber [m ailto:dgruber@farris.co m]

Sent: 2015-Sep-18 5:21 PM
To: Nygard, Donnaree; Taylor, Michael; Pulleyblank, Oliver

Cc: Joseph Arvay; Arden Beddoes
Subject: Hillis v. A.G.
Importance: High
Dear Ms. Nygard:
As Mr. Arvay informed you earlier, we have concluded that due to the exigencies of time, it will not be possible for us to
bring an application for an order preve1:1ting disclosure under the IGA pending appeal on for hearing prior to September
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23, 2014, identified in your prior correspondence as being the date on which the first exchange was expected to take
place.
However, it has come to our attention that today the Internal Revenue Service issued Notice 2015-66, a copy of which is
attached for your reference. This Notice states that because the IRS has identified 2.014 and 2015 as transition years for
Model :J..A IGA jurisdictions, such as Canada, the deadline for information exchange is to be extended to September 30,
2.016, or Indefinitely in cases where the exchange partner notifies the IRS that it is making good faith efforts to conclude
efforts to establish its disclosure systems. In light of this Notice, it appears that Canada ought to be able to delay
information exchange until a later date such that our clients would still be able to obtain relief either on appeal or on
the balance of their claims prior to information actually being exchanged. Were Canada to fail to take this course, our
clients' position would obviously be prejudiced.
Accordingly, kindly confirm at your earliest convenience that information exchange will be postponed pursuant to the
IRS Notice.

Best regards,
David E. Gruber

Partner

FARRIS
Farris, Vaughan, Wills & Murphy LLP
25th Floor, 700 W Georgia St
Vancouver. BC V7Y I B3
Tel 604 661 9361
Fax 604 661 9349

www.farris. com
NOTICE
This electronic message and any accompanying attachments are intended only for the use of the individual or entity named above as
the recipient and may contain privileged, confident·ial and personal information protected by solicitor-client privilege, obligations of
confidentiality or applicable law. Any use, disclosure, distribution or reproduction of this message or its contents (including any
attachments) (a) by any person other than the named recipient, (b) for any purpose other than its intended purpose, or (c) without the
consent of the sender, is unauthorized and strictly prohibited.
If you have received this message in error, please (i) notifY the sender immediately by return e-mail or call 604-661-9361, (ii) do not
disclose, distribute or reproduce this message or its contents in any fonn, and (iii) permanently delete this message (including any
attachments) and destroy all copies the~:eof in any form.
Thank you.
%

~ Please consider the environment before printing this email
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Court File No.: A-407-15
FEDERAL COURT OF APPEAL

BETWEEN:
VIRGINIA HILLIS and GWENDOLYN LOUISE DEEGAN

Appellants
and

THE ATTORNEY GENERAL OF CANADA and THE MINISTER
OF NATIONAL REVENUE

Respondents

AFFIDAVIT OF PEGGY MCFARLAND
I, Peggy McFarland, of the City of Toronto, in the Province of Ontario,
SWEAR THAT:

1. I am the Director, Corporate Taxation, Canadian Life and Health Insurance
Association, and as such have personal knowledge of the matters deposed to in this
affidavit, except where they are stated to be based on information and belief, in which
case I believe them to be true.

2. The Canadian Life and Health Insurance Association (CLHIA) is the national
trade association for life and health insurers in Canada. CLHIA's members account
for 99% of the life and health insurance in force in Canada and administer about twothirds of Canada's pension plans. The industry helps 28 million Canadians
(representing approximately 79% of Canada's total population) protect themselves
and their families against the financial risks that can come with life situations such as
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- 2illness, retirement and premature death. In 2014, the industry paid $83.5 billion, or
more than $1.6 billion a week, in benefits to Canadians. The industry is a major
investor in Canada's economy, with almost 90% (or more than $630 billion) of their
$721 billion Canadian assets, held in long-term investments. Canada's life and health
insurance companies also play a significant role internationally providing coverage to
45 million persons outside of Canada. Canadian life insurers currently operate in
more than 20 cmmtries around the world with about 41% of the industry's total
premiums generated abroad and three of our member companies rank among the top
15 largest life insurers in the world.
3. CLHIA's initial position on the US adoption ofFATCA was that Canada should
be exempt from FATCA. However, when it became clear that the US Government
would not provide an exemption for Canada, CLHIA worked hard to minimize the
impact ofFATCA on Canadians as much as possible.

4. The Foreign Account Tax Compliance Act (FATCA) is U.S. legislation that
imposes a significant withholding tax on U.S. source income and on the gross
proceeds from the sale of U.S. investments capable of generating U.S. source income.
FATCA is structured to impose this tax on foreign financial institutions and foreign
account owners in certain circumstances.

5. Canadians and Canadian Financial Institutions have significant investments in the
US economy and financial markets that would potentially be subject to this tax.

6. The CLHIA supported the Canadian government's decision to enter into the
intergovernmental tax information sharing arrangement (IGA) with the U.S. because
the IGA provides significant relief to Canadians and Canadian Financial Institutions
and significantly reduces the possibility that Canadians will face tax withholding
under FATCA.

I

•
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7. The IGA entered into between Canada and the U.S. provided significant relief
compared to the U.S. FATCA regulatory regime, including:
•

the elimination of withholding obligations in Canada;

•

broader exemptions for Canadian registered retirement and savings plans,
including RRSPs, TFSAs and RESPs;

•

an exemption for pre-existing individually owned insurance and annuity
contracts from due diligence and reporting obligations - essentially
grandfathering the pre-existing client base of Canadian life insurance
companies;

•

permitting reporting to be done to the Canada Revenue Agency who in turn
would provide the information on reportable accounts to the IRS, which is
subject to the confidentiality safeguards and restrictions on the use of
information negotiated between Canada and the US in the context of the
Canada-U.S. Tax Treaty;

•

eliminating any requirements to close accounts of "recalcitrant" customers;

•

greater certainty that the FATCA compliance status of members of the
corporate group in other countries will not adversely affect the status of
Canadian Financial Institutions (and therefore their customers and
shareholders)

•

administrative relief for group payroll deductions savings plans as they are
considered low risk.

8. Canadian Financial Institutions are deemed to be FA TCA compliant, and not
subject to withholding, provided they comply with their obligations under the IGA
and provided that Canada complies with its obligations under Articles 2 and 3 of the
agreement to obtain and exchange the required information with respect to reportable
accounts in the time and manner provided for under the agreement.

9. If an injunction is granted which prevents Canada from meeting its obligations
I

•

under the agreement, unce1iainty would arise as to whether or not Canadian Financial
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-4Institutions would continue to be deemed to be compliant with the FATCA regulatory
regime and therefore exempt from withholding and as to whether the other
advantages obtained through the IGA would be lost. This would be detrimental to
many Canadians with financial accounts including bank accounts, RRSPs and
pensions. There would be an urgent need for clarification from the Canadian and/or
U.S. governmental authorities regarding the status of Canadian Financial Institutions
(i.e. whether they would be treated as compliant or non-compliant under the FATCA
regulatory regime) failing which, Canadian Financial Institutions and their customers
would be at risk of having withholding tax applied to their income by US withholding
agents and by other financial institutions outside of Canada, with negative
consequences for the Canadian financial system as well as customers and
shareholders of Canadian Financial Institutions.

SWORN before me at the City of Toronto,
in the Province of Ontario, this 25th day of
September, 2015.
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Court File No.: A-407-15

FEDERAL COURT OF APPEAL

BETWEEN:

VIRGINIA HILLIS und GWENDOLYN LOUISE DEEGAN

Appellants
and

THE ATTORNEY GENERAL OF CANADA and THE MINISTER
OF NATIONAL REVENUE

Respnm.lcnts

I, Sue Murray, of the City of Ottawa, in the Province of Ontario, SWEAR
THAT:

1. I am the Director, Competent Authority Services Division, International and
Large Business Directorate, Compliance Programs Brancl1 ("CPB"), Canada Revenue
Agency ("CRA"), and as such have personal knowledge of the matters deposed to in
this affidavit, except where they are stated to be based on information and belief, in
which case I believe them to be true.

Discussions with the IRS

2.

Subsequent to the hearing of the summary trial (which took place August 4-5 ,

2015), on August 27, 2015 there was a call between representatives of the CRA
(myself, Richard Montroy, Assistant Commissioner, CPB, and Ted Gallivan, Deputy

- 2-

Assistant Commissioner, CPB) and Douglas O'Donnell, Commissioner-Large
Business and International Division, of the US Internal Revenue Service ("JRS").
During that call the issue of a possible injunction application in this case was raised
with Mr. 0' Donnell. There was general discussion ·of the impacts of such an
injunction. Although no definitive answer was provided, it appeared that it would be
very unlikely that the IRS would be willing to grant Canada an extension of time to
provide information to the IRS in order to avoid an injunction application.

3. On the afternoon of September 18, 2015, the IRS issued a notice, attached as

1::-;hibit ' A' (the «Notice"), in which they indicated on pages 18 and 19 that they
would consider granting extensions of time to certain jurisdictions to comply with
reporting requirements under an intergovernmental agreement (IGA) related the US
FATCA provisions. Specifically, the portion of the Notice that could be applicable to
Canada is that pertaining to B. Model 1 IGAs for which the Obligation to Exchange is
in EffecL.

4. Mr. Montroy again requested a call with Mr. O'Donnell. When the call occurred,
on September 21, 2015, after the appellants had withdrawn their request for an
injunction hearing, Mr. Montroy was not available, but a number of CRA
representatives, including me and Lisa Anawati, Director General, International and
Large Business Directorate (ILBD), CPB participated in the call. The CRA
representatives informed Mr. O'Donnell of the outcome of the summary trial
application in this case, and that an appeal would be filed, and sought clarification
!"rom Mr. O'Donnell on the application oftbe Notice to Canada. Mr. O'Donnell made
clear that the Notice did not pertain to Canada's circumstances and that the U.S.
continued to expect that Canada would comply with its obligation to provide its
information by September 30,2015.

5. On September 23, 20J 5, after the appellants indicated that they would once again

be moving forward with an injunction application, [sought clarification from the IRS
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-3regarding whether they would grant an extension of time to provide the information if
the appellants were successful in obtaining an injunction.

6. On September 24, 2015, there was a call between representatives of the CRA
(myself, Mr. Montroy and Ms. Anawati) and Mr. O'Donnell. During that call it was
confirmed that the US was not prepared to grant an extension because the Canadian
situation is not covered by the Notice criteria, as the legislation and systems are in
place to be able to effect exchange. Given that the Notice does not contemplate such
an exception, this was the US position even if Canada is subject to a Court ordered
injunction. In addition, Mr. O'Donnell confirmed that the exchange is anticipated to
be reciprocal and should Canada be prohibited from delivering its information, the
US would not provide theirs.

Change in transmission date

7. Under the IGA there is an obligation to exchange information by September 30,
2015 . Leading up to the summary trial hearing we were asked to advise when the
transmission would actually take place and we estimated that it would occur
sometime within the September 15 - 30, 2015 time period, in order to allow for
technical difficulties that may arise once transmissions began.

When, after the

hearing of the summary trial, we were asked to advise the court exactly when
transmission would start, we determined that September 23, 2015 would be the
probable date. However, just prior to September 23, 2015 we realized that we would
need more time to make the appropriate arrangements for transmission.

In

recognition of the need to again provide a date before the September 30, 2015
deadline, and to avoid having to change the date again, we decided that transmission
will not take place before September 29, 20:15 and will instead take place either the
29th or 30th of September.

-4I nfonnation to be sent to the IRS

8. I have reviewed tbe information which has been provided by Canadian financial
institutions and is to be sent to the IRS. The package consists of approximately
155,000 information slips. Each slip represents one account and one account holder.
An account holder can be either an individual or a corporate entity. There arc
instances where a single individual or entity holds multiple accounts. Allbaugh
unable to provide a precise number, I can say that the number of individuals
represented by the 155,000 information slips is less than 155,000.

lJ.

Based on my review of the information slips I can confirm that there are no

information slips in relation to either of the appellants in this proceeding. I have
reviewed the appellants' notice of application and note that the injunction they seek in
paragraph 1 applies to any information to be sent under the Canada-United States

1:·11/wnced Tax !Hformation Exchange Agreement Implementation Act, being s.99 and
Schedule 3 of the Economic Action Plan 2014 Act~ S.C. 2014, c.20. However they
also state in their notice of application that they are only seeking an injunction in
relation to a "subclass" of information. I have reviewed the remedy sought by the
appellants' in their summary trial application, on the assumption that this is the relief
being sought in paragraph 68 of their notice of application, and note that the CRA is
not generally in possession of information which would permit it to sort the
information slips provided by financial institutions to narrow them to a subclass of
information.

Impacts of an Injunction

W. If the CRA is unable, due to an injunction, to transmit the required information to

the IRS, and no extension of time is granted by the IRS, Canadian financial
institutions will risk losing the benefit of the deemed FATCA compliance that they
would otherwise obtain through the IGA. ln particular, as of October 1, 2015, if the
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information has not been received by the IRS and no extension of lime has bct.:n
granted, it is possible that the Canadian Financial Institutions could be considered noncompliant.

II . The lOA not only requires the CRA to provide information to the IRS , but for the
JRS to provide information to the CRA If an injunction is granted and the CRA is not

able to meet its comlllitments under the lOA, the IRS will not provide CRA with the
information it has committed to provide. This would have a detrimental impact on
CRA 's tax compliance work. The ininnnation to be provided by the 1RS is helpful to
tax compliance work in Cam1da because it would quickly and easily permit the CRA
to match financial holdings in the US to specific taxpayers in Canada lo, in a timely
way, assess their compliance and if necessary commence audit action. As with other
information obtained by the CRA, it is compared to that reported on tax returns and
where inconsistencies are identified. compliance actions are undertaken and
reassessments made .

12. Canada has a long-standing history of exchange of information with many
countries, particularly the United Stales and non-compliance with the lOA would

have a detrimental effect on our international reputation in this regard.

SWORN before me at the City of Ottawa,
in the Province of Ontario, this 25th clay of
September, 2() IS .

Commissioner for Taking Affidavits
hin Ontario.
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Part Ill-Administrative, Procedural, and Miscellaneous

Extension of FATCA Transitional Rules for Gross Proceeds, Foreign Passthru
Payments, Limited Branches and Limited FFis, and Sponsored Entities; Modifica:tion to
Grandfathered Obligation Rule with Respect to Collateral; and Reporting of 2014~
Information under a Model 1 IGA

Notice 2015-66
I. PURPOSE
This notice announces that the Department of the Treasury (Treasury) and the
Internal Revenue Service (IRS) intend to amend the regulations under chapter 4
(sections 14 71-14 74) to extend the period of time that certain transitional rules will
apply. Specifically, the amendments will extend: (1) the date for when withholding on
gross proceeds and foreign passthru payments will begin; (2) the use of limited
branches and limited foreign financial institutions (limited FFis); and (3) the deadline for
a sponsoring entity to register its sponsored entities and redocument such entities with
withholding agents. In addition, in order to reduce compliance burdens on withholding
agents that hold collateral as a secured party, this notice announces that Treasury and
the IRS intend to amend the regulations under chapter 4 to modify the rules for
grandfathered obligations with respect to collateral.
The transitional rules provided in this notice are intended to facilitate an orderly
transition for withholding agents and FFis regarding FATCA compliance and respond to
1

. -- .·
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comments regarding how the phase-out of transitional rules· may affect information
reporting and withholding systems. In light of these comments and the successful
engagement of Treasury and partner jurisdictions to conclude intergovernmental
agreements to implement FATCA (IGAs), this notice provides additional time for
withholding agents and FFis to modify their systems in stages as necessary to address
the phase-out of the above-mentioned transitional rules consistent with the information
reporting and compliance objectives of FATCA.
Finally, this notice also provides information on the exchange of information by
Model 1 IGA jurisdictions with respect to 20'14.
II. BACKGROUND
A. The Final and Temporary Chapter 4 Regulations
'1. Withholdable Payments
On March 18, 20'1 0, the Hiring Incentives to Restore Employment Act of 2010,
Pub. L. 111 -147 (H.R. 2847), added chapter 4 to Subtitle A of the Code (sections 1471
- 1474 {commonly known as "FATCA")). Chapter 4 generally requires withholding
agents to withhold 30 percent on certain payments to a foreign financial institution (FFI)
unless the FFI has entered into an agreement (FFl agreement) to obtain status as a
participating FFI and to, among other things, report certain information with respect to
U.S. accounts. On January 17, 2013, Treasury and the IRS published final regulations
under chapter 4 (TO 9610, 78 Fed. Reg. 5873). On February 20, 20'14, Treasury and
the IRS published temporary regulations under chapter 4 (T.O. 9657, 79 Fed. Reg.
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12,812) that clarify and modify certain provisions of the final regulations (the temporary
and final regulations, together, the chapter 4 regulations).
The amounts subject to withholding under chapter 4 are "withholdable
payments." Under §1.1473-1 (a), the term "withholdable payment" generally means any
payment of U.S. source fixed or determinable annual or periodical (FDAP) income, and
for sales or other dispositions occurring after December 31, 2016, any gross proceeds
from the sale or other disposition of any property of a type that can produce interest or
dividends that are U.S . source FDAP income. Withholding on withholdable payments of
U.S . source FDAP income generally began on July 1, 2014. The transitional rule that
provides for gross proceeds withholding after December 31, 2016, allows FFis and
withholding agents to implement FATCA in stages to minimize burdens consistent with
ensuring that the information reporting objectives of FATCA are met and maintained.
Several transitional rules exist with respect to withholding under chapter 4 on
withholdable payments of U.S. source FDAP income.
Under a transitional rule in §1 .1473-1 (a)(4)(vi), a payment made on or before
December 31, 2016, with respect to an "offshore obligation" is not treated as a
withholdable payment if the payment is made by a person that is not acting as an
intermediary (including a qualified securities lender and excluding any insurance broker
wit11 respect to premiums), withholding foreign partnership, or withholding foreign trust
with respect to the payment.
Under §1.1471 -2(b), a withholdable payment does not include a payment made
under a "grandfathered obligation." A grandfathered obligation includes any obligation ,
3
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as defined in § 1.14 71-2(b)(2)(ii), outstanding on July 1, 2014. Under § 1. 14 712(b)(2)(i)(A)@), a grandfathered obligation also includes an agreement requiring a
secured party to make a payment with respect to collateral posted to secure a
grandfathered obligation. If collateral secures both grandfathered and nongrandfathered obligations, the collateral posted to secure the grandfathered obligations
must be determined by allocating, pro rata by value, the collateral to all outstanding
obligations secured by the collateral (the pro rata rule).
Furthermore, under a transitional rule in §1.1473-1 (a)(4)(vii), a payment made on
or before December 31, 201 6, by a secured party, or to a secured party other than a
nonparticipating FFI, with respect to collateral securing one or more transactions under
a collateral arrangement is not treated as a withholdable payment, provided that only a
commercially reasonable amount of collateral is held by the secured party (or by a third
party for the benefit of the secured party) as part of the collateral arrangement.
2. Foreign Passthru Payments
Chapter 4 provides that, in order for an FF! to obtain the status of a participating
FFI, it must agree to all the requirements of being a participating FFI, including
withholding on passthru payments made to recalcitrant account holders and
nonparticipating FFls. See section i471(b)(1)(D)(i). A passthru payment is defined in
the regulations to mean a withholdable payment and any foreign passthru payment.
The chapter 4 regulations reserve on the definition of the term "foreign passthru
payment." See §1 .1471-5(h)(2). A transitional rule in §1.1471-4(b)(4) provides that a
participating FFI is not required to withhold tax on a foreign passthru payment made to a
4
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recalcitrant account holder or a nonparticipating FFI before the later of January 1, 2017,
or the date of publication in the Federal Register of final regulations defining foreign
passthru payment.
3. Limited Branches and Limited FFis
In order for an FFI that is a member of an expanded affiliated group (EAG) to
obtain the status of a participating FFI or registered deemed-compliant FFI, § 1.14714(a)(4) requires that each FFI that is a member of the EAG have the chapter 4 status of
a participating FFI, deemed-compliant FFI, or exempt beneficial owner. The final
regulations include two transitional rules to provide limited relief to FFis with branches
or affiliates that are located in jurisdictions whose laws prohibit such branches or
affiliates from complying with an FFI agreement. These transitional rules are intended
to provide jurisdictions additional time to enter into an IGA with the United States or to
modify their domestic laws to allow FFis not covered by an IGA to be able to comply
with the terms of the FFI agreement.
Under the transitional rule for a "limited branch," an FFI that otherwise satisfies
the requirements for participating FFI status can become a participating FFI,
notwithstanding that one or more branches cannot satisfy the requirements of a
participating FFI, provided that all noncompliant branches satisfy the conditions for
limited branch status and the FFI meets the other requirements described in § 1.14714(e)(2)(i). Under the transitional rule for a "limited FFI ," an FFI can become either a
participating FFI or a registered deemed-compliant FFI, notwithstanding that one or
more other FFis in its EAG cannot comply with all of the requirements of a participating
5
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FFI, provided that any such noncompliant FFis meet the definition of a "limited FFI"
under §1.1471-4(e)(3). Under §§1.1471-4(e)(2)(v) and (3)(iv), limited branch and limited
FFI statuses will be unavailable after December 31, 2015·.
4. Sponsored Entity GIINs
Under section 1471, a withholding agent is not generally required to withhold on
payments to an FFI that is deemed to comply with the requirements of section 1471 (b)
(a deemed-compliant FFI). The chapter 4 regulations provide that a registered deemedcompliant FFI includes an FFI that satisfies the requirements of § 1.14 71-5 (f) (1) (i)(F}(1}
or (g) to qualify as either a sponsored investment entity or a sponsored controlled
foreign corporation (a sponsored registered deemed-compliant FFI). A sponsoring
entity of a sponsored registered deemed-compliant FFI must agree to perform, on
behalf of the FFI, all due diligence, withholding, reporting, and other requirements that
the FFI would have been required to perform if it were a participating FFI. A sponsoring
entity must register with the IRS as a sponsoring entity and must also register the
sponsored registered deemed-compliant FFI by the later of January 1, 2016, or the date
that the FFI identifies itself as qualifying as a registered deemed-compliant FFI under
§1.14 71-S(f) (1 )(I)( F) (1) or (g.). The chapter 4 regulations include a transitional due
diligence rule providing that for payments prior to January 1, 2016, a withholding agent
may rely on a withholding certificate provided by a sponsored registered deemedcompliant FFI that includes only the GIIN of the FFI's sponsoring entity . See §1.14713(e)(3)(iv)(B) (cross-referenced in §1 . 1471-3(d)(4)(i)) far additional due diligence
requirements that apply in such cases.
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Under Article IV(B)(3)(c) of Annex II of the Model 1 IGA, if the sponsoring entity
of a sponsored investment entity or sponsored controlled foreign corporation identifies
any U.S. reportable ·accounts, the sponsoring entity must register the sponsored entity
with the IRS on or before the later of December 31, 2015, and the date that is 90 days
after such account is first identified. Under Article IV(B)(3)(c) of Annex II of the Model 2
IGA, the sponsoring entity must register the sponsored entity prior to December 31 ,

2015.
Under section 1472, a withholding agent generally is required to withhold on
payments to a nonfinancial foreign entity (NFFE) unless the NFFE provides the
withholding agent with certain information identifying the NFFE's substantial U.S.
owners (or a certification that the NFFE does not have any such owners), and the
withholding agent reports such information to the IRS. The final regulations except
withholding agents from withholding or reporting under section 1472 with respect to
payments beneficially. owned by entities qualifying as excepted NFFEs . The temporary
regulations issued under chapter 4 add direct reporting NFFEs as a class of excepted
NFFEs. A direct reporting NFFE is an NFFE that elects to report information about its
substantial U.S. owners directly to the IRS (rather than to its withholding agent) and that
meets the requirements of §1.1472-1 (c)(3). A direct reporting NFFE must register with
the IRS and obtain a GIIN.
A direct reporting NFFE may elect to be treated as a sponsored direct reporting
NFFE if another entity, other than a nonparticipating FFI, agrees to act as its sponsoring
entity for performing all of the due diligence, reporting, and ott1er requirements that the
NFFE would have been required to perform as a direct reporting NFFE. A sponsoring
7
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entity of a sponsored direct reporting NFFE must register with the IRS as a sponsoring
entity and must register the NFFE. The temporary regulations include a transitional due
diligence rule for payments prior to January i, 2016, that allows a withholding agent to
rely on a withholding certificate provided by a sponsored direct reporting NFFE that
includes only the GIIN of the NFFE's sponsoring entity. See §1.1471-3(e)(3)(iv)(B) for
additional due diligence requirements that apply in such cases.
B. IGAs
During 2012, Treasury released the Model 1 IGA and the Model 2 IGA to
facilitate the implementation of FATCA and to address foreign legal impediments that
otherwise would limit an FFI's ability to comply with FATCA. On April2, 2014, Treasury
and the IRS published Announcement 2014-17 (2014-18 I.R.S. 1OOi ), providing that
jurisdictions treated as having an IGA in effect would include jurisdictions that, before
July 1, 2014, reached agreements in substance with the United States on the terms of
an IGA and consented to be included on the list of such jurisdictions, in addition to
jurisdictions that had already signed IGAs. An FFI that is resident in, or organized
under the laws of, a jurisdiction that is treated as having an IGA in effect is permitted to
register on the FATCA registration website and to certify to a withholding agent its
status as an FFI covered by an IGA. On December 1, 2014, Treasury and the IRS
published Announcement 2014-38 (2014-51 I.R.B. 951), providing that certain
jurisdictions that reached an agreement in substance after June 30, 2014, and before
November 30, 2014, also would be treated as having an IGA in effect. Furthermore,
Announcement 2014-38 provided that jurisdictions that are treated as If they have an

8

000072
IGA in effect would retain such status, provided that the jurisdiction continues to
demonstrate firm resolve to sign the IGA as soon as possible.
As of the publication of this notice, 112 jurisdictions are treated as having an IGA
in effect. A complete list can be found on Treasury's website, available at
bJ!rrJJ..www.treasury.gov/resource-center/tax-po!icy/treaties/Pages/FATCA.aspx.
1. Treatment of Limited Branches and Limited FFis under IGAs
Article 4(5) of the Model 1 IGA and Article 3(5) of the Model 2 IGA generally
provide that, in order for an FFI resident in or organized under the laws of tile partner
jurisdiction to be compliant with the IGA and be treated as a participating FFI, deemed compliant FFI, or exempt beneficial owner, as appropriate, all of the FFI's related
entities or branches must be FATCA-compliant. However, the Model 1- and Model 2
IGAs also provide that if a resident FFI has a related entity or branch that operates in a
jurisdiction that prevents such entity or branch from complying with FATCA, or the FFI
has a related entity or branch that is treated as a nonparticipating FFI solely due to the
expiration of the transitional rule for limited FFis and limited branches under the chapter
4 regulations, such FFI shall continue to be in compliance with the IGA and be treated
as a participating FFI, deemed-compliant FFI, or exempt beneficial owner, as
appropriate, if the conditions described in subparagraphs (a) through (c) of Article 4(5)
of the Model 1 IGA or Article 3(5) of the Model 2 IGA are satisfied .
2. Exchange of 2014 Information under a Model1 IGA
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There are two versions of the Model 1 IGA. A Modei1A IGA provides for
reciprocal information exchange between the United States and the partner jurisdiction .
The obligation to exchange information generally begins after the IGA enters into force
under Article 10(1) of the IGA and the competent authorities provide notification that
each is satisfied that the other jurisdiction has in place the necessary safeguards to
ensure that the information received will remain confidential and be used solely for tax
purposes and the infrastructure necessary for an effective exchange relationship. See
Articles 3(8) and 3(9) of the Modei1A IGA.
A Model 1B IGA provides for information to be exchanged only by the partner
jurisdiction . Under a Model1 B IGA, the obligation for a partner jurisdiction to exchange
information with the United States begins when the IGA enters into force under Article
10(1) or Article 12(1) (as applicable) of the IGA.
Once an IGA has entered into force and any relevant notifications described
above for the Model 1A IGA have been provided, Article 2 of both versions of the Model
1 IGA requires the partner jurisdiction to obtain and exchange specified information with
respect to each U.S. reportable account. Under Article 3{5) of the Model 1 IGA, the
partner jurisdiction is obligated to obtain and exchange information within nine months
after the end of the calendar year to which the information relates. In the case of
information required to be obtained and exchanged with respect to 2014 pursuant to a
Model 1 IGA that is in force, the 2014 information should be exchanged by the partner
jurisdiction by September 30, 2015.
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Ill. EXTENSION OF DATES FOR WHEN WITHHOLDING BEGINS FOR PAYMENTS
OF GROSS PROCEEDS AND PASSTHRU PAYMENTS
Many U.S. and foreign financial institutions, foreign governments, Treasury, the
IRS, and other stakeholders have devoted resources to implementing FATCA
withholding on withholdable payments, which

(s~bject

to certain exceptions) began on

July 1, 2014, as well as for the first U.S. account reporting under FATCA, which was
due for certain FFis starting in March 2015. At the same time, 112 jurisdictions are now
treated as if they have an IGA in effect, which allows for the information reporting goals
of FATCA to be satisfied for FFis covered by such IGAs. In order to continue to
facilitate an orderly phase-in of FATCA withholding , Treasury and the IRS intend to
amend the chapter 4 regulations under section 1473 to extend the start date of gross
proceeds withholding by providing that the definition of the term withholdable payment
means any payment of U.S. source FDAP income, and for sales or other dispositions
occurring after December 31, 2018, any gross proceeds from the sale or other
disposition of any property of a type that can produce interest or dividends that are U.S .
source FDAP income. Additionally, Treasury and the IRS intend to amend the
regulations under section 1471 to extend the start date of withholding on foreign
passthru payments to provide that a participating FFI is not required to withhold tax on a
foreign passthru payment made to a recalcitrant account holder or a nonparticipating
FFI before the later of January 1, 2019, or the date of publication in the Federal Register
of final regulations defining the term foreign passthru payment.
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IV. EXTENSION OF LIMITED BRANCH AND LIMITED FFI STATUSES
Currently, 112 jurisdictions are treated as if they have an IGA in effect, which
highlights the overwhelming support of FATCA partner jurisdictions in implementing the
information reporting goals of FATCA. FFis and other stakeholders continue to express
strong support for IGAs as a way to facilitate effective and efficient FATCA
implementation while avoiding conflicts with local law.
While Treasury remains open to entering into IGA discussions based on the
published models, there may be jurisdictions that have not been able or willing to agree
to an IGA and that continue to impose legal restrictions that prevent FFis resident or
organized there, or branches located there, from complying with the terms of an FFI
agreement. If an FFI that is not covered by an IGA has a branch located in, or an FFI
affiliate subject to the laws of, a jurisdiction that prohibits compliance with the terms of
an FFI agreement, that FFI will no Ianger be able to obtain or maintain status as a
participating or deemed-compliant FFI once limited branch and limited FFI status expire .
To provide FFis and ather stakeholders additional time to determine whether to
continue operating in jurisdictions where limited branches or limited FFis exist, Treasury
and the IRS intend to amend the regulations under section 1471 to provide that the
availability of' limited branch and limited FFI statuses will terminate on January 1, 2017.
A limited FFI or limited branch that becomes able to comply with the terms of the FFI
agreement or becomes a participating FFI or deemed-compliant FFI pursuant to an
applicable IGA should amend its registration to reflect its modified status. FFis that
continue to operate after December 31, 2016, in jurisdictions where they cannot comply
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with the terms of an FFI agreement due to 'locallaw will jeopardize the chapter 4 status
of participating FFis and registered deemed-compliant FFis (other than FFis covered by
an IGA) in the group. Brancl1es that continue to operate after December 31, 2016, in
jurisdictions where they cannot comply with the terms of an FFI agreement due to local
law will jeopardize the participating FFI status of the FFI of which the branch is part (as
well as jeopardize any branches of the FFI that have participating FFI status under the
FFI agreement), subject to the terms of an applicable IGA.

After December 31, 2015, all limited FFI and limited branch registrations will be
placed in "registration incomplete" status on their online FATCA account. Limited FFis
and limited branches that seek to continue such status during the 2016 calendar year
will be required to edit and resubmit their registrations after December 31, 2015, on the
FATCA registration website.
V. EXTENSION OF TIME TO REGISTER SPONSORED ENTITIES AND EXTENSION
OF RELIANCE ON SPONSORING ENTITY GIINS
As previewed in Notice 2013-69 (2013-46 I.R.B. 503), the IRS is developing a
streamlined process for sponsoring entities to register their sponsored entities on the
FATCA registration website. The IRS anticipates that this registration process will be
available in the coming months and intends to update the FATCA registration user
guide to include this process. In order to provide sufficient time for sponsored entity
registration, Treasury and the IRS intend to amend the regulations under sections 14 71
and 1472 to provide that sponsoring entities must register their sponsored registered
deemed-compliant FFis and sponsored direct reporting NFFEs by January 1, 2017.
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Beginning on such date, sponsoring entities must use the GIIN of the sponsored entity
when reporting with respect to the sponsored entity on Form 8966 (FATCA Report) and
must provide the GIIN to withholding agents making payments to the sponsored entity.
Sponsored investment entities and sponsored controlled foreign corporations
covered by Annex II of a Model1 IGA will maintain their deemed-compliant status as
long as they are registered by the sponsoring entity on or before the later of December
31, 2016, and the date that is 90 days after a U.S. reportable account is first identified.
Sponsored investment entities and sponsored controlled foreign corporations covered
by Annex II of a Model 2 IGA will maintain their deemed-compliant status as long as
they are registered by the sponsoring entity on or before December 31, 2016.
In addition, Treasury and the IRS intend to amend the regulations under section
1471 to provide that withholding agents can continue to rely on withholding certificates
from sponsored registered deemed-compliant FFis and sponsored direct reporting
NFFEs that have only the sponsoring entity's GIIN for payments made prior to January
1, 2017. For a payment made on or after January 1, 2017, a withholding agent will be
required to obtain the GIIN of a payee that is a sponsored registered deemed-compliant
FFI or a sponsored direct reporting NFFE by obtaining either: (1) a withholding
certificate from the payee that includes its GIIN, or (2) if the withholding agent already
has on file a withholding certificate for the payee that includes the GIIN of the
sponsoring entity, oral or written confirmation of the payee's GIIN (such as by e-mail). If
a withholding agent obtains oral or written confirmation of the payee's GIIN, it will be
required to retain a record of such information, which will become part of the withholding
certificate. Whether the withholding agent receives the GIIN through a new withholding
14
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certificate, or by oral or written confirmation, the withholding agent will have 90 days
from the date it obtains the GIIN to verify its accuracy against the published IRS FFI list.

.

.

.

Because withholding agents will be required to obtain the GIIN of each sponsored entity
for payments made after December 31, 2016, sponsoring entities should consider
registering to obtain GIINs well in advance of January 1, 2017, in order to give
withholding agents sufficient time to complete this requirement (and thereby avoid being
withheld upon).
VI. TREATMENT OF COLLATERAL UNDER THE GRANDFATHERED OBLIGATION
RULE

A. Modifications to Pro Rata Rule for Pooled Collateral
Treasury and the IRS have received comments stating that it would be
burdensome for financial institutions to comply with the pro rata rule described in
§1.1471-2(b)(2)(i)(A)@ for collateral that secures both grandfathered obligations and
obligations th1;lt are not grandfathered. Commenters have stated that they would prefer
to treat any collateral that secures both grandfathered obligations and obligations that
are not grandfathered as posted to secure only obligations that are not grandfathered,
rather than applying the pro rata rule, and accordingly to withhold on all payments made
with respect to the collateral.
Treasury and the IRS agree that, in order to ease administrative burdens when
collateral secures both grandfathered obligations and obligations that are not
grandfathered, the secured party should be permitted either to withhold on all collateral
or to apply the pro rata approach with respect to such collateral. Therefore, Treasury
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and the IRS intend to amend §1.1471-2(b)(2)(i)(A)@) to provide that the pro rata rule is
not mandatory.
B. Substitute Payments Made with Respect to a Grandfathered Obligation
The chapter 4 regulations treat obligations that are outstanding on July 1, 2014,
as grandfathered obligations. If, after July 1, 2014, a payee pledges a grandfathered
obligation as collateral, and the secured party acts as an intermediary for payments
made under the grandfathered obligation that is posted as collateral, then payments
made by the secured party to the payee with respect to such collateral remain covered
by the grandfathered obligation rule and are not treated as withholdable payments.
Commenters have noted, however, that the definition of a grandfathered obligation does
not include an obligation that is created as a result of the posting of collateral that is
itself a grandfathered obligation. As a result, to the extent that a secured party is
treated as the beneficial owner of collateral that is a grandfathered obligation, payments
made by the secured party would not be payments made under a grandfathered
obligation, but would instead be substitute payments made under a newly created
obligation that is not covered by the grandfathered obligation rule. Commenters have
noted that without a rule to cover these substitute payments, it would be difficult to
determine the proper treatment of collateral that is itself a grandfathered obligation, as
collateral is frequently rehypothecated and the secured party cannot readily determine
which collateral was rehypothecated (giving rise to substitute payments to the payee)
and which collateral has been retained.
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In balancing the benefits

~nd

burdens of the information reporting and

withholding rules under FATCA, Treasury and the IRS agree that a substitute payment
made with respect to a grandfathered obligation that has been posted as collateral
should also be treated as a payment made under a grandfathered obligation, and
therefore not subject to withholding under section 1471 or section 1472. Therefore,
Treasury and the IRS intend to amend the definition of grandfathered obligation in
§1.1471-2(b){2)(i)(A) to include any obligation that gives rise to substitute payments and
that is created as a result of the payee posting collateral that is otherwise treated as a
grandfathered obligation under §1.1471-2(b)(2)(i)(A)(1).
VII. TIMING OF EXCHANGE OF 2014 INFORMATION UNDER A MODEL 1 IGA

A. Model 1 IGAs for which the Obligation to Exchange Has Not Taken Effect
Many partner jurisdictions that have signed IGAs or reached an agreement in
substance on the text of an IGA continue to work through their internal procedures to
bring the IGA into force. Pursuant to its authority under section 1471 (b)(2)(8), and
consistent with Announcement 2014-38, for Model 1 IGAs that have not yet entered into
force on September 30, 2015, Treasury intends to continue to treat FFis covered by the
IGA as complying with, and not subject to withholding under, FATCA so long as the
partner jurisdiction continues to demonstrate firm resolve to bring the IGA into force and
any information that would have been reportable under the _IGA on September 30, 2015,
is exchanged by September 30, 2016, together with any information that is reportable
under the IGA on September 30, 2016.
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This policy is consistent with memoranda of understanding (MOUs) that the
United States has entered into with certain partner jurisdictions and letters that Treasury
has sent to certain other partner jurisdictions. This notice clarifies that this policy
applies to all partner jurisdictions that have signed or agreed in substance to a Model 1
IGA, even if such a jurisdiction has not entered into the MOU or received the letter
described above. This notice does not affect the timing of when FFis should report
information to a partner jurisdiction, which remains governed by local law.
B. Model1 IGAs for which the Obligation to Exchange Is in Effect
For Model 1B IGA jurisdictions that have an IGA in force pursuant to Article 10(1)
or Article 12(1) (as applicable) of the IGA, and for MadeliA IGA jurisdictions for which
the obligation to exchange

inform~tion

has taken effect pursuant to Articles 3(9) and

10(1) of the IGA, Article 3(5) of the IGA requires the partner jurisdiction to exchange
information on U.S. reportable accounts with respect to 2014 by September 30, 2015.
Treasury and the IRS understand that partner jurisdictions are continuing to
develop and implement the systems needed for automatic information exchange and
may not have those systems in place by September 30, 2015. In addition, several
partner jurisdictions are in the process of enacting legislation to implement their IGAs,
without which they are not able to exchange information with the United States.
Notice 2014-33 (2014-21 I.R.S. 1033) states that calendar years 2014 and 2015
are regarded as a transition period for purposes of IRS enforcement and administration
of the due diligence, reporting, and withholding provisions under chapter 4. Consistent
with treating 2014 and 2015 as a transition period, Treasury and the IRS will treat FFis
18

000082
covered by an IGA as complying with, and not subject to withholding under, FATCA
even if the relevant partner jurisdiction has not exchanged 2014 information by
September 30, 2015, as long as the partner jurisdiction notifies the U.S. competent
authority before September 30, 2015, of the delay and provides assurance that the
jurisdiction is making good faith efforts to exchange the information as soon as possible.
This notice does not affect the timing of when FFis should report information to a
partner jurisdiction, which remains governed by local law.
VIII. TAXPAYER RELIANCE
Prior to the issuance of the amendments described in sections Ill, IV, V, and VI of
this notice, taxpayers may rely on the provisions of this notice.
IX. DRAFTING INFORMATION
The principal author of this notice is Kame fa Nelan of the Office of Associate
Chief Counsel (International) . For further information regarding this notice, contact Ms .
Nelan at (202) 317-6942 (not a toll-free call).
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Court File No.: A-407-15
FEDERAL COURT OF APPEAL

BETWEEN:·
VIRGINIA HILLIS and GWENDOLYN LOUISE DEEGAN
Applicants
and

THE ATTORNEY GENERAL OF CANADA and THE MINISTER
OF NATIONAL REVENUE
Respondent

AFFIDAVIT OF DARREN HANNAH
I, Darren Hannah, Vice President, Finance, Risk, and Prudential Policy, of the
City of Mississauga, in the Province of Ontario, SWEAR THAT:
1.

I am the Vice President, Finance, Risk, and Prudential Policy employed by

Canadian Bankers Association (CBA), in the Province of Ontario and as such have
personal knowledge of the matters deposed to in this affidavit, except where they are
stated to be based on information and belief, in which case I believe them to be true.
2. The Canadian Bankers Association works on behalf of 61 domestic banks, foreign
bank subsidiaries and foreign bank branches operating in Canada and their 280,000
employees. The CBA advocates for effective public policies that contribute to a
sound, successful banking system that benefits Canadians and Canada's economy.
The CBA also promotes financial literacy to help Canadians make informed financial
decisions and works with banks and law enforcement to help protect customers
against financial crime and promote fraud awareness.
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3.

The CBA strongly supports the decision o( the Canadian government to sign

the intergovernmental tax information sharing arrangement with the United States as
it relieves Canadians of the burdens they would otherwise face due to the U.S.
Foreign Account Tax Compliance Act (FATCA) and believe it is the best approach
under the circumstances. Simply ignoring FATCA is not an option.
4.

Non-compliance will mean that Canadian financial institutions, and every

customer of those financial institutions, will face a potential 30% withholding tax on
U.S. source income and the sale of any U.S. source investments, as well as a potential
withholding tax on Canadian source income due to so-called "foreign pass-through
payment" provisions in FATCA. Canadian foreign direct investment in the U.S. is
approximately $350 billion 1 and Canadian portfolio investment in the U.S. is
approximately $833 billion. 2 U.S. source income flowing back to Canada from the
U.S. is approximately US$48 billion annually. 3 This means that bank customers who
have mutual funds, stocks, or bonds may face billions of dollars of lost income to
withholding tax, even if they had no other ties to the U.S., if the intergovernmental
agreement (IGA) is not implemented.
5.

For financial institutions, it is my belief that non-compliance may effectively

mean that they will have great difficulty doing business in the U.S. capital markets, or
with financial institutions that do business in U.S. capital markets, which is
effectively every major financial institution in the world. Currently 112 countries
either have IGAs in place or have reached agreements in substance with the U.S.
Treasury. 4 These countries constitute over 89% of global gross domestic product
(excluding the U.S.). 5 Included in this list are every country in the Organization for
Economic Cooperation and Development (excluding the U.S. itself), whose 34

1

Source: Statistics Canada. (http://www.statcan.gc.ca/daily-quotidien/150424/tl 50424a00t-eng.htm)
Source: Statistics Canada, data for 2014. (http://www.statcan .gc.ca/dailyquotidienlt 5071 0/dq 1507 1Ob-eng. htm)
3
Source: US Jntemal Revenue Service, Statistics 011 l11come, Foreign Recipients of U.S. Income
(20 I 3 ). (http://www.irs.gov/uac/SOI-Tax-Stats-Form- I 042S-Table- I)
4
http://www.treasury .gov/resource-center/tax -policy/treaties/Pages/FATCA-Arc hi ve.aspx
5
Calculated by CBA.
2

000085
-3members constitute the leading developed countries in the world. 6 Of the 150 largest
banks in the world, all but those based in Russia are based in a country which has an
IGA in place or reached an agreement in substance. 7 And in the case of Russia, the
Parliament of the Russian Federation passed legislation to allow Russian financial
institutions to enter into bilateral agreements with the U.S. Internal Revenue Service
to ensure they were able to comply with FATCA. 8
6.

Under the IGA financial institutions in Canada will have greater control than

they will under FATCA. Not only is the threat of a 30% withholding tax removed,
but financial institutions in Canada will be freed from the requirement in FATCA to
close accounts, and a large number of registered products will be exempt from the
reporting requirements.

7.

The due diligence procedures set out in the IGA do not necessarily result in

every person who is a U.S. Person being identified. Unless a person provided U.S.
identification at the time they opened their account, which is unusual for a resident in
Canada, there will generally be nothing to suggest that they are a U.S. Person and
therefore, the due diligence procedures used to gather information will not identify
their accounts.
SWORN before me at the City of,
in the Province of Ontario, this 25th day of
September, 2015.
Darren Hannah

6

7

http://www.oecd.org/abourlme mbersandpartners/
Calculated by CBA based on the 2013 annual ranking of banks, by assets, as compiled by The

Banker.
8

"Putin signs last-minute law to satisfy FATCA", Moscow Times, June
(http://www.themoscowtimes.comlbusiness/article/putin-signs-last-minute-Iaw-to-satisfyfatcal502732.htrnl)
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