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refresh my memory by looking at a U.S. tax return to 1 

make sure that I’m telling you accurately how you do 2 

this.   3 

 You would -- if my memory serves, you would 4 

start with gross income from all sources.  Then you 5 

would use a separate form to calculate your exemption 6 

amount.  You would reduce your income subject -- on 7 

your 1040 you would reduce your income by that amount 8 

but you calculate your tax on the basis of a very 9 

technical set of rules which calculates the residual 10 

tax as if you’d -- at the highest marginal rate. 11 

 I can explain that, if it’s helpful.  It’s a 12 

little bit complicated. 13 

 So it may -- again, maybe it’s helpful with 14 

an example.  Let’s say that you have somebody who’s at 15 

the top U.S. marginal rate in gross income terms.  So 16 

I think somewhere in here I wrote that as something 17 

around 400,000.   18 

 You would include that 400,000 and then you 19 

would deduct the maximum foreign earned income amount, 20 

and that would give you a net amount subject to income 21 

tax.   22 

 But in order to determine your Foreign Tax 23 

Credit, you have to sort of out how much your U.S. tax 24 

would have been but for the exemption.  So you go back 25 

to the 400,000, figure out what your nominal U.S. tax 26 

would be first and then you apply it to the portion of 27 

the income remaining after the Foreign Earned Income 28 
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Exclusion, and that’s your nominal tax liability.  And 1 

when you go figure out your Foreign Tax Credit, you’re 2 

matching against that liability and not against the 3 

whole amount. 4 

127 Q. Okay.  So that leads me to a further 5 

question.  Do the U.S. tax law, do the Foreign Tax 6 

Credit and the Foreign Income Exemption, are they 7 

exclusive alternatives or does the taxpayer take both? 8 

 A. In general you must take either the 9 

exemption or the Foreign Tax Credit for the amount 10 

that is eligible for exemption.  You may not take both 11 

for that amount.  However, you’re eligible for a 12 

Foreign Tax Credit to the extent the Foreign Earned 13 

Income Exclusion is not available and you didn’t take 14 

it.   15 

128 Q. Now, my next --- 16 

 A. Just one more.  You can’t take a 17 

deduction if you -- you can’t -- you’ll notice in my 18 

note here also that I say: 19 

“Taxpayers may, in certain cases, elect 20 

instead to deduct the Canadian tax 21 

against income.  That election to 22 

deduct is exclusive as against the 23 

credit.”  (As read) 24 

 So you can take either the credit or the 25 

deduction but you can’t take both.   26 

129 Q. Okay.  Would you agree that for a U.S. 27 

person subject to U.S. tax jurisdiction, the laws 28 
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require that person to do as you’ve outlined in 1 

reporting all of the income from all of the sources 2 

and taking appropriate deductions and credits to 3 

arrive at the net tax, as opposed to simply reporting 4 

to the IRS -- applying all those deductions and 5 

credits themselves, and reporting the net figure to 6 

the IRS and saying, “Here’s how much I owe”?  Are they 7 

required to report all of those items in that process? 8 

 A. No-one is required to take a deduction 9 

or elect an election.  If you choose to take the 10 

deduction or the elect -- credit or the exemption, 11 

then you are required to file the documents that show 12 

your calculations, essentially.   13 

130 Q. And would you agree that from the 14 

perspective of the IRS as the administrator in 15 

determining whether the taxpayer has properly claimed 16 

that deduction or that credit, they would need to know 17 

all of that other information, the income amounts, the 18 

tax in the other jurisdiction; all of that information 19 

they’d need in order to confirm the entitlement to the 20 

claim the amount is justified.   21 

 A. Again, assuming that we’re talking 22 

about someone who is exceeding income and filing 23 

thresholds.   24 

 In order to compute the Foreign Tax Credit, 25 

the IRS would need the taxpayer to tell them gross 26 

wages computed in U.S. currency at the time -- at all 27 

relevant times, or gross amounts of income subject to 28 
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foreign tax calculated in U.S. currency at all 1 

relevant times, and would rely on the taxpayers 2 

reporting of the foreign tax paid as converted to U.S. 3 

currency at all relevant times.  4 

 The other components of the calculation are 5 

pro forma; they’re part of the form.  So the IRS could 6 

calculate everything else.  All they need from the 7 

taxpayer is a statement of the gross amount of income 8 

converted to U.S. currency at all relevant times and 9 

the taxpayer’s statement of the foreign taxes paid as 10 

converted to U.S. currency. 11 

 MR. TAYLOR:  Can we go off the record for a 12 

minute? 13 

 MR. ARVAY:  Yes. 14 

--- DISCUSSION OFF THE RECORD 15 

BY MR. TAYLOR: 16 

131 Q. So I take it then the answer is, in 17 

order to verify whether a taxpayer’s claim for a 18 

foreign tax credit or a foreign income exemption is 19 

correct, the IRS would need to know the details of the 20 

foreign income and foreign tax.  That’s just logic.  21 

It can’t be verified that it’s correct, the claim, 22 

otherwise. 23 

 A. Well, it’s interesting that you ask 24 

that because the IRS relies on the taxpayer’s self-25 

assessment for the vast majority of returns.  So if 26 

you just look at the -- I mean, you’re talking of -- 27 

if you’re talking about -- this is why I asked a lot 28 
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of questions about verification because in an audit 1 

procedure, the IRS can compile a lot of documents and 2 

do a lot of verification of the sort that I think that 3 

you’re talking about, although I’m not sure because 4 

that’s not what you’ve said so I’m not 100 percent 5 

sure if that’s what we’re talking about. 6 

  But for the vast majority of tax 7 

filing, the IRS relies on the taxpayer’s word.  So I’m 8 

not sure what exactly you’re getting at when you say 9 

“verify” because they verify by you signing your tax 10 

return and you say under penalties of perjury this is 11 

my true and correct account.  And that is what the IRS 12 

uses to assess returns unless there’s some reason to 13 

audit.  And then when they audit, they go back to the 14 

taxpayer and talk to them some more and do all kinds 15 

of things that are not really in my realm of 16 

expertise. 17 

  So but it is interesting because when 18 

you say the word “verify”, again, I just -- I pause at 19 

that because I don’t -- I want to be accurate about 20 

this.  I don’t believe that the IRS verifies the 21 

foreign tax paid independent of the taxpayer’s own 22 

assessment.  However, I have to note that this is not 23 

within the realm of my expertise.  So that’s why I 24 

keep pausing at the word “verify” because I’m not 25 

sure, we need to be more specific.  We need to be 26 

concrete about that because it’s very difficult or 27 

perhaps impossible to talk about verification in the 28 
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abstract in general.  Verification is a very taxpayer 1 

situation-specific word. 2 

132 Q. Let me move on to the next question 3 

that I would like to ask you and it goes back to 4 

paragraph 11 where you state that the United States 5 

generally relieves such tax, both statutorily and in 6 

accordance with the tax treaty.  And my understanding 7 

of your statement is that statutory relief would be 8 

relief such as the foreign tax credit or the foreign 9 

income extension.  In accordance with the tax treaty 10 

would be where the United States does not assert 11 

jurisdiction to tax and income flow because it has 12 

agreed in a tax treaty with another state that that 13 

state will have jurisdiction to tax. 14 

 A. The provisions of the tax treaty that 15 

are relevant to the relief of tax are the provisions 16 

on the relief of double taxation which are an 17 

undertaking by the United States that it will provide 18 

credits or exemptions where double taxation exists. 19 

133 Q. So it’s not a reference to provisions 20 

of tax treaties where -- that allocate tax in 21 

jurisdictions to the United States as treaty partner? 22 

 A. All tax treaties do both of those 23 

things, allocate the primary right to tax and also 24 

provide for the relief of double taxation where the 25 

allocation results in overlaps.  So the provisions 26 

that -- where you allocate the -- let’s do -- again, 27 

it’s much easier to do this if we just use a concrete 28 
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example.  If you look at Article 11 of the U.S./Canada 1 

Tax Convention which is the article on interest, the 2 

primary jurisdiction to tax and interest payment is 3 

the jurisdiction where the interest arose.   4 

  And that’s, for example, in the bank 5 

account where the -- inside of the jurisdiction.  So 6 

if a person who is eligible for the tax treaty, so 7 

that is a person who is not a dual resident but is 8 

eligible for the reduction of tax by one country in a 9 

tax treaty which is a specific population which is not 10 

covered in this report.  But for that population the 11 

allocation of the taxing right primarily to the 12 

jurisdiction where the interest arose is unrelated to 13 

the double -- the relief of double taxation elsewhere 14 

in the treaty; okay? 15 

  The way that double taxation might 16 

arise is where a country doesn’t follow the treaty, in 17 

which case we’re in a different part.  So they’re 18 

unrelated. 19 

  The place where you might have double 20 

taxation unrelieved are where there -- where disputes 21 

might arise and so on.  But I think it’s -- again, 22 

it’s so technically specific to the situation and the 23 

taxpayer and the income that I need to understand what 24 

it is that you are trying to elicit here because the 25 

relief of double taxation under the tax treaty is just 26 

an undertaking to provide the foreign tax credit where 27 

double taxation might occur.  But the allocation is a 28 
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provision that prevents double taxation by saying only 1 

so and so will tax.  Only one country will tax and the 2 

other will refrain from taxing, in which case you 3 

wouldn’t need a foreign tax credit. 4 

134 Q. Okay.  Well, what I have in mind is in 5 

a Canadian income tax applicant there is a provision 6 

in Section 110 that allows a deduction from taxable 7 

income for an amount that it is -- is exempt from 8 

Canadian tax under a tax treaty.  And so that amount 9 

never enters the Canadian tax base and no foreign tax 10 

credit need be planned.  Is there an equivalent 11 

provision in the United States tax law? 12 

 A. I don’t understand the question.  The 13 

provision in Canadian tax law is a deduction for an 14 

amount that’s exempt from tax under the Canadian tax 15 

treaty? 16 

135 Q. Yes. 17 

 A. And you’re asking if the United States 18 

has any provision in the tax law which provides a 19 

deduction from income for an amount that is -- of 20 

income that is exempt from tax under the U.S. tax 21 

treaty? 22 

136 Q. Yes. 23 

 A. I don’t understand the question. 24 

137 Q. Well, we only get into the world of the 25 

foreign tax credit when a taxpayer has tax that would 26 

be payable but they’ve already paid tax in another 27 

state.  Where a tax -- a Canadian tax treaty says the 28 
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other state has jurisdiction to tax -- exclusive 1 

jurisdiction to tax a certain amount of income, 2 

there’s a provision in the Canadian Act that permits 3 

the deduction of that amount from the taxpayer’s 4 

taxable income and then it never gets subject to 5 

Canadian tax and there’s no need to claim a foreign 6 

tax credit.  It’s just taken out of the taxable income 7 

before the tax is computed.  Is there something 8 

identical in the U.S. tax law? 9 

 A. I mean maybe it’s semantics but the 10 

deduction against income is the exact same economic 11 

result as providing a credit.  It’s just a different 12 

way to give a tax credit.  It’s a deduction against 13 

income instead of a deduction against tax.  So it’s 14 

just a different mechanism.  And if that is the 15 

question, are there ways that the United States 16 

relieves tax other than by foreign tax credit by other 17 

mechanisms which reach the same result, the answer is 18 

yes. 19 

138 Q. That’s not my question though.  My 20 

question is about the provisions of U.S. law. 21 

 A. I guess I just maybe still don’t 22 

understand the question. 23 

139 Q. Are you aware of 110(1)(f) of the 24 

Canadian Income Tax Act? 25 

 A. Am I aware that it exists? 26 

140 Q. Well, that it provides for a deduction 27 

from taxable income of an amount that is exempt from 28 
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Canadian tax under a Canadian tax treaty? 1 

 A. I’m aware -- am I aware that this 2 

provision exists and that it provides this deduction 3 

against income that is exempt?  Am I aware of this 4 

provision?  Yes. 5 

141 Q. Okay.  I’m just asking whether there is 6 

a comparable provision in U.S. tax laws.  I understand 7 

there’s different ways of reaching the economic result 8 

of no double taxation.  I’m asking whether U.S. tax 9 

laws provide an avenue whereby foreign income that is 10 

not subject to U.S. tax because of a tax treaty never 11 

enters into the tax calculation in the first place. 12 

 A. But it does enter into the calculation 13 

because, as you said, as you explained 110, first you 14 

include and then you deduct.  So it’s in the tax 15 

calculation.  So I’m still just not really 16 

understanding this question. 17 

142 Q. I would --- 18 

 A. But if you’re -- I’m always loathe to 19 

restate your question because I don’t want to state 20 

the --- 21 

 MR. ARVAY:  And I don’t really think you 22 

need -- you should do that so if Mr. Taylor wants to 23 

reframe the question in a way that you might 24 

understand --- 25 

 MR. TAYLOR:  Okay. 26 

BY MR. TAYLOR: 27 

143 Q. Well, let’s just do it this way.  28 
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Paragraph 11 says the United States relieves tax 1 

statutorily and in accordance with the tax treaty.  2 

And by that you meant that -- by the phrase “in 3 

accordance with the tax treaty”, you meant that they 4 

provide relief through the mechanisms you discussed in 5 

your footnote pursuant to their commitment in the tax 6 

treaty to provide that relief?  I’m sorry, you can’t 7 

nod.  You have to say --- 8 

 A. I don’t know --- 9 

144 Q. --- “yes” or “no”. 10 

 A. --- is there a question?  Was that a 11 

question? 12 

145 Q. Yes, is that -- that’s what your 13 

statement is contemplating is that --- 14 

 A. That’s what my statement says.  It 15 

says, “The United States in most -- the United States 16 

generally relieves such tax both statutorily and in 17 

accordance with the tax treaty.”  And in the footnote 18 

I give you 901 which is the foreign tax credit and 19 

Section 911, both of those of the Internal Revenue 20 

Code, 911 being the foreign earned income exemption.  21 

And then the articles of the treaty that provides that 22 

the U.S. will relieve -- will provide a foreign tax 23 

credit in cases where Canadian tax is paid by a U.S. 24 

person. 25 

  Right, you have to -- again, it’s 26 

difficult because when you -- whenever you look at a 27 

treaty this is always a problem but you’re talking 28 
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about the U.S. relieving tax paid by a U.S. person 1 

from Canadian sources.  So how does the U.S. relieve 2 

that tax?  In a number of different ways and you 3 

provided one what that when the situation is a 4 

Canadian with U.S.-source income the Canadian would 5 

have a number of different ways.  One is a foreign tax 6 

credit and one is a deduction from income.  And so the 7 

equivalent to that on the U.S. side is, of course, 8 

911.  That’s what it does. 9 

  So if that’s what you’re -- it’s right 10 

here.  It’s 911.  There are different ways that the 11 

U.S. relieves tax statutorily.  Sometimes they’re 12 

deductions from income, 911, that’s what an exemption 13 

is, and sometimes they’re deductions from tax, 901, 14 

that’s what a foreign tax credit does.  So in that 15 

sense, does the U.S. use both deductions against 16 

income and deductions against tax?  Of course.  That’s 17 

what we’ve been talking about for the last several 18 

minutes. 19 

  Is there -- is that in accordance with 20 

the tax treaty?  The tax treaty is providing that the 21 

U.S. will provide double tax relief for U.S. persons 22 

who are subject to tax in Canada.  And the U.S. can do 23 

that by means of credit or exemption, which is to say 24 

deduction from income or deduction from tax. 25 

 MR. ARVAY:  I think we should take our 26 

break. 27 

 MR. TAYLOR:  Okay.  So I’d like to take a 28 
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little longer break than as planned because it looks 1 

like we’re -- this is taking longer than planned.  I 2 

have something I need to do so I’m going to -- not -- 3 

I don’t want too long of a break but let’s say half an 4 

hour? 5 

 MR. ARVAY:  Okay. 6 

 MR. TAYLOR:  Okay. 7 

--- SHORT RECESS 8 

BY MR. TAYLOR: 9 

146 Q. Ms. Christians, I’ll ask you to turn to 10 

paragraph 12 of your report which is on page 7. 11 

 A. Okay. 12 

147 Q. In paragraph 12 you describe situations 13 

where Canadian residents who have U.S. person status 14 

may be subject to U.S. taxation on Canadian-source 15 

income that is not relieved by statute or the tax 16 

treaty within a given year or permanently.  And you 17 

describe these situations as what you call tax treaty 18 

gaps.  Why do you refer to these situations as “gaps”? 19 

 A. Well, I think the reason to use a word 20 

like gap is to try to connote that there’s something 21 

missing that could be easily remedied but just hasn’t, 22 

usually due to inattention or lack of resources.  So I 23 

think that’s what I’m getting at when I say “gaps” 24 

that there’s missing forms of relief for double 25 

taxation that could be addressed by the competent 26 

authorities, for example in the treaty context, but 27 

for any number of reasons haven’t yet been addressed. 28 
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148 Q. Is the term “tax treaty gap” a term 1 

that you coined?  I haven’t seen it in any literature 2 

regarding tax treaties. 3 

 A. I think you see the word “gap”, gaps 4 

overlaps.  I think in some cases where people talk 5 

about triangular cases under tax treaties they often 6 

talk about gaps in the tax treaties which is sort of 7 

not relevant to us.  So I think that terminology is -- 8 

you’d probably see that in scholarship.   9 

  It’s only being used here sort of as a 10 

defined term to -- for simplification purposes.  But 11 

the general concept of a gap is -- we’ll see that in a 12 

lot of different places.  And you see like the tax gap 13 

and I don’t know, it’s just a word that we will see 14 

when you’re talking about mismatches, for example, or 15 

lack of coherence between two regimes. 16 

149 Q. So the primary purpose of a tax treaty 17 

is to prevent double taxation of the same income to 18 

the same taxpayer by two different states at the same 19 

time.  Would you agree with that? 20 

 A. No, I don’t agree with that.  I don’t 21 

agree with that because it is very clear that 22 

countries have unilateral measures to relieve double 23 

taxation.  And tax treaties aren’t primarily about 24 

relieving double taxation as we discussed earlier, 25 

they’re about allocating the first, the primary tax 26 

jurisdiction.   27 

  So the long story of that is probably 28 
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too long for these purposes.  But if you look at the 1 

original decision to enter into tax treaties, the 2 

context of that was that the United States and France 3 

and the Netherlands had already adopted foreign tax 4 

credits, but the UK and some other jurisdictions had 5 

not adopted foreign tax credits or they had but 6 

limited them.  For example, the UK limited the foreign 7 

tax credit to colonial powers, income earning colonial 8 

jurisdictions.  So these countries were enacting 9 

different kinds of unilateral measures to relieve tax 10 

and the impetus for tax treaties was to align those to 11 

get everybody doing the same thing. 12 

  So the United States wanted tax 13 

treaties so that the UK would adopt a foreign tax 14 

credit to the same degree as the U.S. had already 15 

done.  So that tax treaty is not to relieve double 16 

taxation.  The unilateral provision already existed.  17 

But it was to allocate jurisdiction. 18 

  And interestingly enough, the decision 19 

to allocate jurisdiction was on the basis of residence 20 

and source.  And so certain types of income would be 21 

allocated to the jurisdiction of the residence of the 22 

taxpayer and certain items of income would be 23 

allocated to the jurisdiction of source.  And the only 24 

reason that you need to relieve double taxation is 25 

when you have a gap that is two jurisdictions claiming 26 

the same residence, two jurisdictions claiming the 27 

same source or one jurisdiction claiming residence and 28 
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the other source on the same income. 1 

  And where the treaty doesn’t resolve it 2 

there’s a gap that you still need to agree that where 3 

it’s not resolved, somebody’s going to give a foreign 4 

tax credit.  But that’s not the primary obligation, 5 

even though that’s commonly -- I will suggest that 6 

that’s commonly understood in the scholarship.  Oh 7 

sure, tax treaties, therefore the relief of double 8 

taxation.  Not really when you come down to the 9 

details.  They’re about the allocation of tax 10 

jurisdiction. 11 

150 Q. I want to stay away from a discussion 12 

about that point because I don’t think that’s really 13 

the purpose here.  But I do observe that the OECD 14 

which publishes a model tax convention which is 15 

followed and applied by OECD members and many other 16 

states and the United Nations, which also prepares a 17 

model tax convention for use by other states and other 18 

circumstances, state publicly that the purpose of a 19 

tax treaty is to prevent double taxation.  And it 20 

seems like the allocation of jurisdiction as between 21 

two states who have a claim on the same income does 22 

resolve the double taxation problem.  But you don’t 23 

accept that that’s the primary purpose of tax 24 

treaties? 25 

 A. Stated that way I think I agree with 26 

it. 27 

151 Q. In any event, I’d like to look at some 28 
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of the points you raise in paragraph 12 and your 1 

subparagraphs regarding what you identify as tax 2 

treaty gaps as respecting Canada and the United 3 

States.  The first is paragraph 12A.  In 12A you 4 

compare the Canadian and the U.S. tax treatment of 5 

gains from the sale of owner-occupied housing.  You 6 

state that Canada does not include gains from the sale 7 

of owner-occupied housing in income for tax purposes.  8 

And this I take it is a reference to what is commonly 9 

referred to in Canadian tax law as the principal 10 

residence exemption.  Do you agree with that? 11 

 A. That’s what that refers to, yes. 12 

152 Q. Okay.  And would you agree that under 13 

Canadian tax law, not all owner-occupied housing is 14 

exempt to all taxpayers all the time?  Well, gains 15 

from that housing. 16 

 A. Not -- under Canadian tax law, not all 17 

gains are exempt from inclusion because of owner-18 

occupied housing to the extent -- now, we’re using the 19 

term “owner-occupied” which is not a statutory term.  20 

So to the extent that the person was not using the 21 

residence as a primary residence, that would be an 22 

example when -- where there could be a requirement of 23 

a calculation that would require inclusion of some or 24 

all of the gain on the sale of disposition of the 25 

residence, yeah, of the property. 26 

153 Q. Okay.  I mean, I don’t want to belabour 27 

the details, but as you’ve pointed out many times, tax 28 
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law is all about the details.  So I think we need to 1 

acknowledge those details.  Under Canadian law, the 2 

residence must be the principal residence as in 3 

ordinarily occupied by the taxpayer.  And they can 4 

only have one.  If they have many residences they can 5 

only designate one for any given year.  Do you agree 6 

with that? 7 

 A. Do I agree that that’s what the Income 8 

Tax Act --- 9 

154 Q. Yeah. 10 

 A. --- describes?  Yes. 11 

155 Q. Okay. 12 

 A. I think you’re accurately describing 13 

what the Income Tax Act described. 14 

156 Q. And it’s also the case that to claim 15 

this exemption the house, the residence, has -- must 16 

be capital property to the taxpayer as opposed to 17 

inventory of a business or trading venture because 18 

that wouldn’t give rise to a capital gain but to 19 

business income.  Do you agree with that? 20 

 A. So again, if you’re asking me to affirm 21 

what the Income Tax Act defines as gain from property 22 

and how it characterizes it as capital or business 23 

property, I would -- again, that’s not the scope of my 24 

expertise but that’s my -- that is a correct 25 

assessment of what the Income Tax Act holds, as far as 26 

I understand it. 27 

157 Q. Well, all I’m doing is I’m taking a 28 
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statement you made which is general, and I understand 1 

why you’ve made a generalized statement, but I’m 2 

getting you to agree with me as to the extent that it 3 

applies and the qualifications that exist.  So there 4 

are some circumstances where Canadian residents would 5 

make a gain on the sale of an owner-occupied residence 6 

where that gain would be included in income because 7 

they don’t meet the various conditions that I’ve just 8 

outlined.  Do you agree with that? 9 

 A. I think there are certainly 10 

circumstances under which Canadians will have gained 11 

from the sale of an owner-occupied housing under 12 

circumstances as you’ve described them. 13 

158 Q. Now to the extent that that gain is 14 

taxable in Canada to the Canadian resident, would you 15 

agree that the Canada/U.S. tax treaty which allocates 16 

tax in jurisdiction provides for a resolution so that 17 

that taxpayer won’t be subject -- let’s assume that 18 

taxpayer is a U.S. person.  Canadian resident who has 19 

U.S. person status disposes of a residence in 20 

circumstances that does not qualify for the exemption 21 

under Canadian law, would you agree that the 22 

Canada/U.S. Tax Convention then would provide relief 23 

from double taxation because of the allocation of tax 24 

and jurisdiction over that gain? 25 

 A. In this case we’re making a bunch of 26 

assumptions which, to me, are inaccurate to the 27 

application of the tax treaty.  A U.S. person is not 28 
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eligible for a reduction of tax under the tax treaty 1 

if they’re a U.S. citizen.  They’re not eligible for 2 

the provisions of the tax treaty with respect to the 3 

relief of source-based taxation.  They’re only 4 

eligible for a certain portion of the treaty to apply 5 

and this would not be one of them. 6 

  I mean, we’d have to look at -- again, 7 

we both like the details.  So in our case, you’d need 8 

to look at what type of income is it that would be 9 

subject to tax or not subject to tax.  Is it other 10 

income?  It is article 13, I think that is, the other 11 

-- or is that royalties?  Anyway, is it the other 12 

income article or is it one of the other articles of 13 

the convention?  And in that case, would the person 14 

who you are suggesting would be a U.S. person be 15 

eligible for a relief under the treaty.  And the 16 

answer is, I believe, no, they would be eligible for 17 

relief under the internal revenue code because they’re 18 

not eligible for treaty relief. 19 

159 Q. All right.  Maybe I can shorten this 20 

process.  As I see it, if a Canadian resident who is a 21 

U.S. person disposes of an owner-occupied residence, 22 

one of two things is likely to happen.  Either that -- 23 

the gain, if they have one, will be exempt from 24 

inclusion and income in Canada and the United States -25 

- if it exceeds the threshold that you mentioned 26 

there, the United States may include it in income for 27 

U.S. tax purposes for the U.S. person, which is the 28 
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scenario that you’ve outlined in (a). 1 

 Or alternatively, that amount may be taxed 2 

in Canada because it doesn’t qualify for that 3 

exemption but that person will be eligible for relief 4 

from U.S. in respect of that gain.   5 

 Do you agree with me that those are the two 6 

likely scenarios? 7 

 A.  Yes. 8 

160 Q.  Now, in the first scenario where the 9 

gain is exempt under Canadian law but the U.S. imposes 10 

tax on it, on the basis that the person is a U.S. 11 

person, I would describe that as Canada not exercising 12 

its jurisdiction to tax that gain.  Would you accept 13 

that as fair? 14 

 A.  I would accept it as fair for you to 15 

characterize it as that.  Sure, you can characterize 16 

it however you want.  I’m not sure what the question 17 

is though. 18 

161 Q.  Right. 19 

 A.  Is it a -- that Canada has not exercised 20 

its jurisdiction to tax the gain? 21 

162 Q.  Do you agree with that? 22 

 A.  That when something is not included in 23 

the tax base that that is a choice not to exercise the 24 

tax jurisdiction? 25 

163 Q.  Yes. 26 

 A.  Sure. 27 

164 Q.  Okay.  In that situation Canada is 28 
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choosing not to tax that gain realized by a Canadian 1 

resident.  The U.S. is taxing it under its 2 

legislation, at least to the extent it exceeds the 3 

threshold. 4 

 There’s no double taxation here to resolve 5 

is there; only one state is taxing? 6 

 A.  Correct. 7 

165 Q.  I’m questioning why you call that a gap 8 

when the Treaty is not failing to address double 9 

taxation because there is no double taxation in those 10 

circumstances. 11 

 MR. ARVAY:  Well, I’m only going to object 12 

in this sense, that in your question you have 13 

attributed to her that the purpose of the Treaty is to 14 

prevent double taxation when she already told you at 15 

the outset that that’s not what she considers to be 16 

the purpose of the Treaty. 17 

 So I think you’re attributing to her an 18 

assumption that’s not correct.  If I incorrectly -- 19 

what I just said I’ll have the witness correct me. 20 

 MR. TAYLOR:  Well with respect, she agreed 21 

with my revised suggestion that the purpose of the 22 

Treaty is to allocate tax in jurisdiction which 23 

results in alleviating double taxation. 24 

 MS. CHRISTIANS:  Not “the” but “a” purpose. 25 

BY MR. TAYLOR 26 

166 Q.  I think I said the primary.  We can 27 

quibble over whether that’s the primary but I think we 28 
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can agree that’s a purpose. 1 

 I mean I’m trying to be fair but I’m going 2 

to back to your description to me of the term “gap” 3 

which I think you used phrases like something is 4 

missing or something is not covered by the Treaty. 5 

 And what I’m suggesting to you here is where 6 

Canada doesn’t tax the gain by its own legislative 7 

choice and the U.S. does, there’s no gap to address.  8 

There’s no double taxation problem. 9 

 MR. ARVAY:  You can answer. 10 

 MS. CHRISTIANS:  The double taxation problem 11 

is a timing problem.  So if you look in the example 12 

where I state that the U.S. takes a deduction -- or 13 

allow a deduction for mortgage interest paid during 14 

the occupation, but then includes gain at the end of 15 

the term of occupation or the term of ownership, 16 

whereas Canada does not provide a deduction during the 17 

term and does not include in most purposes with 18 

exceptions as you described, that there’s a timing 19 

difference.  That’s a gap where there’s a deduction in 20 

early years followed by an inclusion creates a timing 21 

of a gain in a period which is not created in the 22 

other jurisdiction and the Treaty doesn’t address 23 

that.  That’s a gap. 24 

BY MR. TAYLOR: 25 

167 Q.  So your --- 26 

 A.  I’d like to elaborate if I could. 27 

 MR. ARVAY:  Yeah you can. 28 
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BY MR. TAYLOR: 1 

168 Q.  Go ahead. 2 

 A. So if a person owns a house, for 3 

Canadian purposes there’s no tax effect to owning the 4 

house during the term of ownership and there’s no tax 5 

effect at the end of the ownership.  If we confine it 6 

to the owner occupied provisions and leave aside the 7 

possibility of gains and certain circumstances not 8 

connected with principal residence.  9 

 In the U.S. every year that you own the 10 

house, if you have a mortgage and you pay interest you 11 

take a deduction against other income, for U.S. 12 

purposes, which creates, in effect, a tax benefit.  13 

And that tax benefit which is largesse, which is a tax 14 

expenditure if you like, is taken back at the end of 15 

the term when the U.S. looks at your gain and if 16 

you’ve exceeded certain threshold amounts may have 17 

income. 18 

 It’s merely a return of those prior 19 

deductions taken to the FISC.  It’s a return to the 20 

U.S. FISC of prior deductions taken. 21 

 So it’s a timing difference which is not 22 

relieved by the Treaty, that’s why it’s a gap. 23 

 You could fix that if you wanted to but they 24 

don’t. 25 

169 Q.  I’m sorry, I’m not understanding where 26 

Canada doesn’t touch this gain.  I’m not understanding 27 

where the gap -- the gap, as between Canada and the 28 
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U.S. lies that should be resolved by a Treaty intended 1 

to prevent double taxation. 2 

 A.  Well, let me put it this way; each year 3 

that you own a house in Canada you have X income which 4 

is not reduced by the ownership of the house.  So 5 

you’re taxed on your income without reduction or 6 

setoff in connection with the ownership of the house. 7 

 That’s a tax.  And later when you sell the 8 

house you don’t have the inclusion of an income in 9 

Canada but you do have the tax in the U.S. where it 10 

applies.  That’s a double tax. 11 

 It’s -- it’s again very specific to the 12 

person.  We would need a very specific concrete person 13 

in an example, we would need to look at all of the 14 

years of ownership and all the deductions to show how 15 

the income had been reduced in the U.S. while it had 16 

been taxed in Canada and show that no relief had been 17 

given in those years and then at the year of the sale 18 

of the house that Canada did not include, but the 19 

United States did, with no relief for prior tax in 20 

Canada during the period of ownership. 21 

 But it’s a matching problem, right.  So for 22 

example let’s just take one year, today.  I buy a 23 

house, I pay mortgage interest.  I deduct my U.S. tax 24 

from my U.S. tax, $100, but I can’t deduct that from 25 

my Canadian tax.  So I calculate U.S. tax and I don’t 26 

get a credit for the amount that is taxed in Canada 27 

because it’s just not a match, it’s a mismatch.  There 28 
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isn’t a similar deduction. 1 

 So in that very abstract sense there is a 2 

timing issue which is unrelieved.  Could be relieved 3 

if the competent authorities agreed to relieve it but 4 

they choose not to. 5 

 You could say the moment of the capital gain 6 

there’s no double tax, that’s correct.  But, where 7 

there is the double tax is in the prior years.  That’s 8 

what I’m describing as these timing differences which 9 

are sometimes resolved but aren’t always. 10 

 This can work in a taxpayer’s favour but it 11 

can also work against them. 12 

170 Q.  What I hear you to be saying then is 13 

that your view of the purpose of the tax Treaty is to 14 

solve those mismatches.  What you’re talking about is 15 

a structural difference; Canada treats this kind of 16 

expenditure one way, the U.S. treats it a different 17 

way. 18 

 And you seem to be saying that a Treaty 19 

ought to coordinate those treatments for the taxpayer. 20 

 MR. ARVAY:  Well, I don’t -- I don’t want to 21 

interfere with your cross but I don’t think that’s 22 

what the opinion says. 23 

 I mean the opinion simply identify that 24 

there may be some circumstances notwithstanding the 25 

tax Treaty in which a U.S. person in Canada may owe 26 

taxes in the United States.  It’s not that much more 27 

complicated than that. 28 
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 MR. TAYLOR:  No, I understand that. 1 

 What I’m cross-examining this witness about 2 

is her use of a descriptor called “gaps” which she 3 

herself says, implies something is missing which 4 

implies a judgement as to what ought to be there. 5 

 MR. ARVAY:  I don’t know if that’s -- I 6 

don’t know if she’s expressing that judgement, it was 7 

just a fact. 8 

 But, you know, you explore that if that’s 9 

what you think is important. 10 

 MR. TAYLOR:  The fact is the two states tax 11 

laws treat this particular item of gain differently.  I 12 

think we all agree on that. 13 

 The question I’m putting to the witness is, 14 

if they’re not treating it differently in a way that 15 

causes the taxpayer to pay tax to two states on the 16 

same amount of income, how is there a gap that a double 17 

taxation convention is failing to address.     18 

 I think that’s a legitimate question based 19 

on the way that the witness has expressed her opinion. 20 

 MR. ARVAY:  You can answer the question as 21 

best you can. 22 

 I think, in fairness to the witness, I stand 23 

to be corrected on this but I’m pretty sure that the 24 

expression “Treaty gap” came from our pleadings and 25 

the witness may have used what we -- how we used the 26 

word “Treaty gap” in our pleadings and picked it up 27 

here.  So I don’t have the pleadings in front of me 28 
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but you probably remember that better than I do. 1 

 MR. TAYLOR:  I know but that’s not what the 2 

witness told me about the origin of the term in her 3 

report. 4 

 MR. ARVAY:  No, I appreciate that but you 5 

know, I didn’t invent it either. 6 

 MS. CHRISTIANS:  I’m sorry, I didn’t know 7 

that you asked me about the origin of the terminology 8 

in my report. 9 

 I thought you were asking me about the use 10 

of the word “gaps” to describe situations of overlap 11 

between tax systems that aren’t solved in law. 12 

 Sorry, it’s -- perhaps I misunderstood. 13 

BY MR. TAYLOR: 14 

171 Q.  I did ask you if you coined that term 15 

“Tax Treaty gaps” because I hadn’t seen it before and 16 

you -- I believe, you didn’t say that you did coin it 17 

but you also -- the witness didn’t say anything about 18 

it coming from the pleadings. 19 

 MR. ARVAY:  No, I appreciate that and I -- 20 

but she didn’t say she coined it, that’s for sure. 21 

 And I can’t remember, because I don’t have 22 

the pleadings in front of me, exactly how we used it 23 

in the pleadings.  But it wouldn’t surprise me that -- 24 

 MR. TAYLOR:  I’m not sure if I have the 25 

pleadings. 26 

 MR. ARVAY:  -- the witness had the 27 

pleadings.  28 
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BY MR. TAYLOR: 1 

172 Q.  In any event, let’s move on to paragraph 2 

12(b).  In 12(b) you identify certain items, such as 3 

lottery winnings or strike pay that Canada does not 4 

include in income under Canadian tax laws but the U.S. 5 

does include in income. 6 

 And this is another of the circumstances 7 

you’ve identified as a tax Treaty gap.  So a Canadian 8 

resident who is a U.S. person who wins the lottery or 9 

who receives strike pay would not be taxable in Canada 10 

on those amounts but in your opinion they may be 11 

taxable in the United States should they, you know, 12 

exceed the threshold. 13 

 MR. ARVAY:  Sorry, is there a question, I’m 14 

a bit distracted? 15 

 MR. TAYLOR:  Well I’m just asking -- I’m 16 

just asking the witness to confirm first.  Her opinion 17 

is that a Canadian resident who is a U.S. person who 18 

receives one of those items of income would not pay tax 19 

in Canada but would be taxable in the United States. 20 

 MR. ARVAY:  But that’s what 12(b) says. 21 

 MR. TAYLOR:  Yes. 22 

 MR. ARVAY:  Right. 23 

 MR. TAYLOR:  I’m just confirming that. 24 

BY MR. TAYLOR: 25 

173 Q.  That’s what it says, that’s your 26 

opinion; is that correct? 27 

 A.  Yes, that’s what it says. 28 
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174 Q.  Okay.  Now, I have the same issue with 1 

this paragraph as with the prior paragraph, given that 2 

Canada is not taxing those items of income, how is 3 

there a tax Treaty issue when the United States imposes 4 

tax.  There’s no double taxation. 5 

 A.  Yes, in that case I think it probably 6 

would be more accurate to say that that’s a systemic 7 

difference.   8 

 Yes, that’s right, if you prefer to say 9 

that’s a systemic difference where income could arise 10 

for U.S. purposes where it doesn’t in Canada.  That 11 

would be more accurate, yeah. 12 

175 Q.  I’ve been thinking about both of these 13 

scenarios in 12(a) and 12(b), and it seems to me that 14 

there could be a problem to be resolved by a Treaty if 15 

you accepted that the purpose of the Treaty was to 16 

reconcile the tax treatment of the two states, such 17 

that a Canadian resident would not have to pay any U.S. 18 

tax in respect of Canadian income. 19 

 A.  Could it be a purpose of the Treaty to 20 

reconcile two systems such that Canadian residents 21 

would not ever have to pay U.S. tax on their Canadian 22 

source income, could that be a purpose of the Treaty; I 23 

suppose that could be a purpose, just like any number 24 

of things could be the purpose. 25 

 It also could be the practice of the 26 

competent authorities to try to do that.  It could be 27 

but I don’t -- I’m not privy to that because the 28 
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competent authorities don’t have to share that 1 

information with the public. 2 

 So it could be a purpose of the Treaty to do 3 

that.  I don’t know if it is or not. 4 

176 Q.  Well what I’m actually suggesting to you 5 

is if that were a purpose of the Treaty then these 6 

kinds of mismatches in 12(a) and (b) would indicate 7 

that the Treaty -- there’s a problem, the Treaty is 8 

failing to achieve that purpose.  Would you agree with 9 

that? 10 

 A.  It’s really hard for me to speculate on 11 

-- like you’ve got a multiple ifs going on there. 12 

 So this is what I think.  I think that the 13 

terminology of tax Treaty gap is more descriptive in 14 

some cases than others and it’s less descriptive in the 15 

-- in (a) and (b) than perhaps some of the others but 16 

it’s descriptive in the sense that the tax Treaty is 17 

not always about the imposition of tax or non-18 

imposition of tax but it’s about cooperation between 19 

the two jurisdictions, so that when there are 20 

mismatches in timing or otherwise, the tax Treaty is a 21 

venue where the two countries can work together to 22 

streamline the tax system to mutually advantageous 23 

results. 24 

 And they may do that and they may not do 25 

that in various circumstances.  So that this 26 

terminology tax Treaty gap could be more generally 27 

understood to be a description of the diplomatic 28 
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relationship created by the tax treaty under which 1 

Canada and the United States over a period of several 2 

decades have collaborated consistently to come to a 3 

mutual understanding of how their respective tax 4 

systems will work together.  And that they have done 5 

that since the ‘40s in different ways and in venues 6 

that are not accessible to me as an outsider mainly 7 

through the competent authority and that part of the 8 

tax treaty is the decisions about what the tax treaty 9 

will cover and not cover.   10 

 As you can see from the various protocols 11 

over the years, that the tax treaty is not static, 12 

it’s dynamic, it changes when the system changes, and 13 

that the competent authorities get together and 14 

discuss those -- the need for change.   15 

 And to the extent that the competent 16 

authorities have a diplomatic relationship created by 17 

the treaty which allows them to relieve tax other than 18 

which -- that which is covered by the express terms of 19 

the Convention, that the tax treaty is in fact giving 20 

the authorities -- the competent authorities -- quite 21 

a lot of latitude in what they decide should or should 22 

not be addressed, such that if, in your question, the 23 

competent authorities in interpreting the treaty or 24 

the parties in entering into the treaty sought to 25 

eliminate all structural differences of course they 26 

could do that.  They have not sought to do that.   27 

That is factually visible from the text of the treaty 28 
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as amended by protocol and as amended by competent 1 

authority agreements and therefore gives rise to what 2 

I could see as a gap but which may not look like a gap 3 

from other perspectives, sure. 4 

177 Q. Just a few more questions on this part 5 

of your report.  Given that generally gains from the 6 

sale of a principle resident are not taxed in Canada 7 

and other items like lottery winnings and strike pay 8 

are not taxed in Canada, you would agree that Canadian 9 

taxpayers would not normally report the receipt of 10 

those items to the CRA? 11 

 A. I think what Canadian taxpayers report 12 

to the CRA is a function of their understanding of the 13 

tax laws as they apply to them.  And whether they 14 

understand that strike pay is not income or not is 15 

something that’s beyond my ability to guess but that 16 

there is probably -- again we’re guessing here.  There 17 

is probably some knowledge that lottery winnings 18 

aren’t taxable and so you wouldn’t tell the Canadian 19 

government that you’d won the lottery if you knew that 20 

was the law, or you might not know that was the law 21 

and then include it. 22 

178 Q. Okay.  Let me rephrase that another 23 

way, because I’m not asking you to speculate as to 24 

what Canadian taxpayers might do of their own 25 

volition. 26 

 But in your report you were asked to give an 27 

opinion with respect to the circumstances under which 28 
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a U.S. person resident in Canada who reports and pays 1 

tax in accordance with Canadian law and also owes tax 2 

to the United States -- so in the circumstances you 3 

identified in Part 2 of your report you were asked to 4 

opine as to whether the laws of Canada require such a 5 

U.S. person to report information or documents 6 

relating to those circumstances. 7 

 A. M’hm. 8 

179 Q. So let me phrase the question as this.  9 

Would you agree that the laws of Canada would not 10 

report a -- the laws of Canada would not require a 11 

U.S. person who is a Canadian resident who receives 12 

income or gain -- not income -- but who is in the 13 

position of 12a or 12b of your report to report 14 

anything respecting that to the Canada Revenue Agency 15 

as part of their Canadian tax filings? 16 

 A. If you’re asking me whether the Income 17 

Tax Act imposes direct reporting requirements on 18 

taxpayers with respect to items of income -- with 19 

respect to amounts which do not constitute items of 20 

income for federal tax purposes, it is my 21 

understanding of the Canadian Income Tax Act that such 22 

reporting is not required. 23 

 And so, for example, you mentioned earlier 24 

that sometimes the sale of a principal -- of a 25 

property which constituted at one point a principal 26 

residence might nevertheless produce gain which is 27 

subject to income tax, that there is a reporting in 28 
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that case, but that if it wasn’t one of those 1 

prescribed exceptions to the general rule of non-2 

inclusion that there would not be.  Under current law 3 

there is no current requirement to report by the 4 

taxpayer an amount which does not constitute income 5 

for federal income tax purposes.  Correct. 6 

180 Q. Can we go to paragraph 12c?  Twelve 7 

(12)c discusses U.S. tax rules that deal with --- 8 

 MR. ARVAY:  Are you saying D? 9 

 MR. TAYLOR:  C.  Sorry.  Twelve (12)c. 10 

 MR. ARVAY:  Oh, C.  I’m sorry. 11 

BY MR. TAYLOR: 12 

181 Q. The U.S. tax rules that deal with 13 

passive income and passive income losses.   14 

 Am I correct that passive income is a U.S. 15 

tax concept; it’s not a concept recognized in Canadian 16 

tax laws? 17 

 A. The term “passive” is again not a 18 

defined term.  It’s a term that we usually refer to as 19 

amounts earned from merely holding property rather 20 

than exercising anything to do with the property.   21 

 So, for example, interest dividends, 22 

royalties are usually considered passive.  And I would 23 

use that to describe those income items in Canada the 24 

same as I would in the U.S.   25 

 But passive investment loss in this regime 26 

specific to the U.S., does Canada have similar 27 

limitations on the losses of investment in passive 28 
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activity, not that I’m aware of. 1 

182 Q. And the effect of the U.S. rules is 2 

that losses from these kinds of sources are -- 3 

deductibility of losses in these kinds of sources is 4 

restricted to the amount of income from those sources.  5 

Is that a correct summary? 6 

 A. That’s a correct summary in general 7 

terms, yes. 8 

183 Q. Okay. 9 

 A. M’hm. 10 

184 Q. Let’s go to paragraph 12d.  Twelve 11 

(12)d addresses what I would call deemed distributions 12 

from a non-U.S. corporation to a U.S. person 13 

shareholder.  Is that correct? 14 

 A. Yes, this would be the equivalent to 15 

the Canadian FAPI system. 16 

185 Q. So as I understand it -- I mean, I 17 

think your point to this paragraph is expressed in the 18 

last sentence that: 19 

  “Canadian residents who have U.S.   20 

  person status may be subject to U.S.  21 

  tax on certain Canadian source income  22 

  earned by Canadian corporations even  23 

  where there is no distribution of such  24 

  income to the shareholder while in a  25 

  subsequent year the situation would be  26 

  reversed.” 27 

 And this is a function of the fact that for 28 
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U.S. tax purposes a Canadian corporation would be a 1 

non-U.S. company and so it would be subject to these 2 

rules.  Is that --- 3 

 A. I know, it’s really confusing when you 4 

start looking at the CFC, right, because you have a 5 

Canadian resident who is a U.S. shareholder in a 6 

Canadian company which is not a U.S. company and 7 

therefore it’s a foreign company even though it’s a 8 

Canadian owning in a Canadian corporation it’s a 9 

foreign person owning in a foreign corporation.  It’s 10 

very confusing, right.  They’re Canadian for some 11 

purposes and U.S. for some purposes. 12 

 But I think you’re asking me if the Canadian 13 

shareholder of a Canadian company can have a deemed 14 

distribution by virtue of the fact that the 15 

corporation is Canadian and the Canadian shareholder 16 

is a U.S. shareholder as defined in U.S. law.  That’s 17 

what I’m saying there, yes. 18 

186 Q. Okay.  That’s what I understand. 19 

 A. Yeah. 20 

187 Q. So correct me if I’m wrong, but in 21 

these circumstances what is occurring is the United 22 

States is deeming a taxable transaction which is not 23 

something that Canadian tax law would recognize 24 

between that Canadian resident shareholder and a 25 

Canadian corporation? 26 

 A. Yes, that is correct.  The U.S. deeming 27 

a disposition on controlled foreign corporation based 28 
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on shareholder -- the U.S. shareholder owning a 1 

majority or a large percentage of the holdings of that 2 

corporation may be deemed to have earned income where 3 

it’s not been distributed and would not be taxed in 4 

Canada at the shareholder level.  It would be taxed, 5 

however, at the corporation level.   6 

 So we just need to be clear that the income 7 

that we’re talking about that’s being deemed to the 8 

U.S. shareholder is income that is income in the hands 9 

of the corporation.  The corporation is a subject 10 

under the Canadian tax rules so that income is taxable 11 

to the corporation. 12 

188 Q. Right. 13 

 A. And a portion of it may also 14 

simultaneously at the same time be attributed as it 15 

distributed to the U.S. shareholder --- 16 

189 Q. Right. 17 

 A. --- where Canada would not see 18 

distribution until it was actually made --- 19 

190 Q. Right.  So --- 20 

 A. --- such as in the form of a dividend. 21 

191 Q. The U.S. is taxing the shareholder --- 22 

 A. Not taxing.  Not necessarily taxing.  23 

Okay, remember, the CFC rules are really complicated.  24 

So you not only have to -- in order to be a controlled 25 

foreign corporation you have to have 50 percent of the 26 

shareholders be U.S. shareholders.  Each one of them 27 

has to have 10 percent shares.  But even then only 28 
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certain forms of income earned by the corporation 1 

would be subject to deemed distribution, and those 2 

forms of income are passive and they’re very 3 

specifically defined.   4 

 So it’s not all income of the Canadian 5 

corporation that would be deemed paid to all U.S. 6 

shareholders or all U.S. persons, rather it is a 7 

specific type of income earned by the Canadian 8 

corporation which would be deemed to be paid to 9 

shareholders if those shareholders were 10 percent 10 

shareholders together own more than 50 percent of the 11 

Canadian corporation, together own more than 50 12 

percent of the corporation on the last day of the 13 

year, and held more than 50 percent of the corporation 14 

at 30 days of any given year.  And even then it’s not 15 

necessarily subject to tax it’s subject to inclusion, 16 

but it may also be subject to set off.  That’s the sub 17 

Part F rules.   18 

 So the flow through of certain types of 19 

information to certain types of shareholders can 20 

happen under the U.S. rules that are different from 21 

the Canadian rules for those same people.  That’s 22 

possible.  23 

192 Q. So assuming that all of those 24 

requirements are met in a given case, and a U.S. 25 

person who is a shareholder -- who’s a resident of 26 

Canada and a shareholder of a Canadian corporation is 27 

subject to U.S. tax on one of the deemed 28 
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distributions, that’s a transaction that is not even 1 

recognized as having occurred for Canadian tax 2 

purposes under Canadian law until income is actually 3 

paid out to the shareholder? 4 

 A. Right.  Again it’s a timing difference, 5 

right.  So deemed disposition so that when the real 6 

disposition actually occurs the situation is reserved 7 

-- reversed where Canada sees the distribution, 8 

because it actually happened, and the U.S. gives it 9 

credit for having already seen it in the past before 10 

it actually happened.  It’s a timing difference.  Only 11 

a timing difference.  Not a difference in substance 12 

just time. 13 

193 Q. Would you agree that to the extent that 14 

a U.S. person resident in Canada is subject to U.S. 15 

tax on one of these deemed distribution there’s 16 

nothing for them to report to the CRA in respect of 17 

their Canadian tax filings? 18 

 A. Again, depending on the circumstances, 19 

it is possible that they would have nothing to report 20 

in the year of the deemed disposition but they may 21 

have something to report in the later year when the 22 

situation is reversed if there’s a tax credit problem; 23 

that is that they paid tax in the U.S. and now they 24 

have to go and get a new -- they have to reverse that 25 

situation because now they have a source based tax in 26 

Canada. 27 

 It’s quite a thorny mess actually when that 28 
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-- dealing with the accounting of that is quite 1 

difficult and I don’t envy people that have to do this 2 

every day.  But the reporting is again a timing issue, 3 

because what you have is a taxpayer or a Canadian who 4 

has paid a tax to a foreign jurisdiction in advance of 5 

having paid the source based tax to the tax 6 

jurisdiction of primary source, which is Canada.  So 7 

it’s wrong, right.   8 

 I mean, at the end of the day, when you sort 9 

everything out, it was Canada that was supposed to tax 10 

that distribution because it’s a Canadian source 11 

dividend to a taxpayer.  So Canada gets its tax on 12 

that dividend but the U.S. already took it so they 13 

have to fix that and that involves a bunch of 14 

reporting and credit and so on.   15 

 And I think it’s beyond the scope of what 16 

you want to know here.  But I think what’s important 17 

to understand is that the U.S. person that pays the 18 

tax on that dividend will ultimately have to figure 19 

out how to reconcile that because Canada is also 20 

entitled -- is actually primarily entitled to have 21 

that tax when the dividend is paid, and since that 22 

person is a Canadian taxpayer, when the dividend is 23 

actually paid they have to correct the error of prior 24 

inclusion by deemed disposition. 25 

194 Q. I have two further questions about this 26 

point and then we can move one.  The first is -- if I 27 

confine the question to at the time the deemed 28 
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distribution occurs for U.S. tax purposes, unless an 1 

actual distribution occurs in the same year, nothing 2 

would be reported to the CRA at that time in respect 3 

of this amount that gets recognized for U.S. purposes? 4 

 A. Okay, so when you say “nothing would be 5 

reported”, again using passive voice, so I’m a little 6 

-- it’s ambiguous as to who is reporting what, because 7 

it means that it could be anyone is reporting to 8 

somebody.   9 

 So I can’t rule out the possibility that 10 

there could be accounting -- reporting required for 11 

certain types of accounting by the corporation or by 12 

the shareholder.  I don’t know.  That’s possible.  I 13 

can’t rule it out.  It’s -- this is a highly technical 14 

and specific regime and I can’t rule out the 15 

possibility that there could be reporting. 16 

 But in general I think it’s safe to say that 17 

in general the payment of a specific amount to the 18 

United States in a given year in tax with respect to a 19 

distribution deemed to have occurred that didn’t 20 

actually occur would not be subject to reporting to 21 

the CRA in general. 22 

195 Q. My second question and final question 23 

regarding this point is there is no guarantee or 24 

assurance, is there, that the ultimate distribution, 25 

in fact, from the company, the one that gets 26 

recognized for Canadian tax purposes, will equal an 27 

amount that deemed distributions that were recognized 28 
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previously for U.S. tax purposes? 1 

 A. For U.S. purposes or for Canadian 2 

purposes?  I’m not sure if I -- for which purposes -- 3 

under which law are we deciding whether the final 4 

distribution is equal to the deemed distribution? 5 

 Because under the U.S. law, to the extent 6 

you didn’t have a final distribution ever, you would 7 

resolve it a different way than you would to the 8 

extent the final -- the actual distribution did match.   9 

 So there’s under U.S. law whether you 10 

actually get a distribution that’s equivalent to the 11 

deemed distribution or not will be resolved in 12 

different ways depending on how that plays out.  So if 13 

you get a distribution but it’s not enough to cover 14 

what you had been deemed, you might be able to reduce 15 

your tax base, you might be able to reduce your 16 

capital gain on the sale of stock and so on, right?  17 

So there's not a situation where an actual 18 

distribution is less than the deemed distribution but 19 

you’re left hanging, if that’s the question.   20 

196 Q. That’s not the question.  I’m not 21 

asking about -- my understanding of the U.S. treatment 22 

is for the period the shareholder has the shares, 23 

certain income is deemed distributed and they pay tax 24 

on that yearly, and then when that income is 25 

distributed to them or the shares are disposed of, 26 

they’re entitled to receive that -- those proceeds out 27 

of the corporation without further tax because they’ve 28 
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already been taxed on it. 1 

 A. That is my understanding of how that 2 

works too, yes. 3 

197 Q. And in Canada it’s the reverse; as long 4 

as the income is earned by the corporation and not 5 

distributed, the shareholder doesn’t pay any tax.  6 

When the income is distributed, the shareholder is 7 

taxed on the dividend and the actual amount 8 

distributed.   9 

 A. Whether a shareholder faces ultimate 10 

tax on a specific dividend is -- depends on that 11 

shareholder’s position, as you know.  I mean, if it’s 12 

a pension fund and they’re tax exempt then they don’t, 13 

obviously, pay tax on the dividend, right?  So, I 14 

mean, we’re making some assumptions about the 15 

shareholder.   16 

 But other than those -- but taking those 17 

assumptions into account, I think that’s the point of 18 

my paragraph; that’s what (d) is trying to say. 19 

198 Q. Right. 20 

 A. That’s there’s a mismatch, a timing 21 

mismatch.  I think that you’ve restated it exactly. 22 

199 Q. The question that I’m asking you, the 23 

final question, which I hope is a narrow question, is 24 

over all those years certain amounts were treated as 25 

income for U.S. tax purposes.  When the Canadian -- 26 

there's no -- you can’t assume that when the Canadian 27 

corporation actually physically distributes funds to 28 
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the shareholder by way of dividend, that that 1 

distribution is going to equal the amounts that were 2 

deemed income to the shareholder for U.S. tax purposes 3 

previously.  You could still have a mismatch at the 4 

end.   5 

 A. Well -- so if you just look at that 6 

possibility.  Think about the ownership that you have 7 

to have of the CFC before this is going to happen to 8 

you to have a deemed disposition; you own 50 percent 9 

of the corporation.  U.S. shareholders must own, they 10 

must control it.  So if you’re having deemed 11 

dispositions -- which some people like to call phantom 12 

gain because it’s not real income but you still have 13 

to pay tax on it -- and you control the corporation, 14 

is it likely that you’re never going to make sure the 15 

shareholders get the income upon which the tax has 16 

already been paid?  That didn’t -- that just doesn’t  17 

-- isn’t -- you know, it’s not a likely scenario.   18 

 Is it possible that there's mismatch at the 19 

end of the ownership period?  There could be a 20 

mismatch, yeah, but I’m not really sure why that 21 

matters because, first of all, the mismatch would be 22 

solved in various ways as I described before.  But 23 

also in just practical terms, if the corporation is 24 

controlled by people who are facing a tax liability, 25 

they naturally would, in fact, distribute income so 26 

that those tax liabilities can be paid.  I think 27 

there’s a term for this called tax distributions, 28 
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right?   1 

 So is it possible that there's mismatches?  2 

Yes, but I don’t really see why it is relevant.  The 3 

point is there's a timing mismatch which isn’t 4 

resolved in which the wrong country is getting the tax 5 

at the wrong time according to source and residence 6 

rules, and it hasn’t been resolved, and it could be 7 

resolved by the competent authorities but they haven’t 8 

done it and therefore it’s a gap.   9 

200 Q. Let’s go to paragraph 12(e).  This is a 10 

paragraph in which you deal with issues relating to 11 

non-U.S. trusts.  And I think you -- I understand you 12 

to be saying that a Canadian resident might have a 13 

tax-deferred savings path, like an RRSP or an RESP or 14 

a TFSA, but if they are a U.S. person, income earned 15 

in those plans might be taxable for U.S. purposes even 16 

though it’s not taxed in Canada, either until it’s 17 

withdrawn or -- I guess in the case of a tax-free 18 

savings account it’s never taxed again.  Is that what 19 

you’re saying? 20 

 A. Well, you said RRSP but I don’t talk 21 

about RRSPs because they have their own -- that is a 22 

situation where the competent authorities have come to 23 

a resolution and solved the problem, and they have not 24 

yet done that for RESPs, RESPs and TFSAs.   25 

 And I would just caution in that that while 26 

that is a general statement and there’s a lot of “may” 27 

in here it’s because this is unresolved.  It’s not 28 
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really clear what the tax outcome is in many of these.  1 

So it’s a general statement.   2 

 It’s possible, but this is a very murky and 3 

unclear area of law that the IRS has declined to rule 4 

on and that the competent authorities have not decided 5 

to resolve.   6 

 But I just want to be clear that they did 7 

resolve it for Registered Retirement Savings Plans; 8 

that they did so with an agreement that the Treasury 9 

will make a -- certain allowances to treat the RRSP 10 

the same way that Canada does.  They have not yet done 11 

that for RESPS and RDSPs and TFSAs.  Whether they will 12 

do that or not is a good question, because we don’t 13 

actually know what the treatment of these are -- of 14 

these plans are in the abstract, and even in specific 15 

instances it’s not always clear.   16 

 So is it possible?   Yes, it’s possible. 17 

201 Q. Now, you --- 18 

 A. But not RSPs.  Not RSPs. 19 

202 Q. All right.  Let’s deal specifically 20 

then with just the plans you mentioned in your 21 

paragraph 12(e). 22 

 You would agree with me that the CRA has 23 

knowledge of those plans when taxpayers open them 24 

because they’re registered with the CRA. 25 

 A. Yes, I would think so.  Yes, that makes 26 

knowledge, right? 27 

203 Q. But would you also agree that there’s 28 
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no obligation on taxpayers, Canadian residents, to 1 

report gains that accrue within those plans to the CRA 2 

as they accrue? 3 

 A. The question of whether the plan holder 4 

or custodian of such plan might have some reporting 5 

obligation is beyond the scope of my opinion so I 6 

can’t answer that.   7 

 Whether the individual account holder has an 8 

obligation to make reporting obligations, I believe 9 

the answer is no.  To the CRA, sorry; I believe the 10 

answer is no.  But whether a third party has such an 11 

obligation I haven’t made an opinion about and I don’t 12 

have an opinion about.   13 

204 Q. Let’s go to paragraph 12(g); this is 14 

discussing the Obamacare penalty, you termed it.   15 

 My understanding of this is that a Canadian 16 

resident who has U.S. person status is required to pay 17 

a certain amount pursuant to -- I think it’s the 18 

Affordable Care Act, and that your opinion is that 19 

this could be an amount that a Canadian resident who 20 

is a U.S. person would have to pay to the U.S. 21 

government -- which might be a tax, might not -- but 22 

which would not receive any relief from the U.S. 23 

because -- on the basis that they’re Canadian.   24 

 A. On the basis that they’re...? 25 

205 Q. That they’re a Canadian resident.   26 

 A. Maybe -- could you restate the 27 

question? 28 
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206 Q. Okay. 1 

 A. I missed the question. 2 

207 Q. I’m not familiar with this stuff as 3 

much as you are so I’m trying to make sure I 4 

understand it correctly before I ask my questions.   5 

 My understanding is that a Canadian resident 6 

who’s a U.S. person has to make this payment to the 7 

United States as part of the Affordable Care Act 8 

scheme unless they demonstrate that they have 9 

healthcare coverage.  And that if they make this 10 

payment, this is an amount that they would not receive 11 

any U.S. tax relief from.  There’s no kind of double 12 

tax relief that would relieve these people from paying 13 

that amount because they’re Canadian residents.   14 

 A. Yes, that’s my understanding.  I think 15 

the U.S. Treasury may have just recently made it a 16 

little easier to declare that you have foreign 17 

healthcare, and I’m not familiar with the parameters 18 

of that Treasury change.  So this was accurate as of 19 

the time of the memo but I think that they may have 20 

streamlined that a little bit since then.   21 

 But to the extent that a penalty would apply 22 

-- and I do think this is a penalty, probably, 23 

although the court case on this in the U.S. is very 24 

difficult to decipher -- my understanding is that 25 

would not be eligible for offset by Foreign Tax Credit 26 

yet.  Again, I expect -- this is new.  This is all 27 

brand new and I expect that once the tax is 28 
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challenged, to the extent it is not eligible for 1 

Foreign Tax Credit, that there would be some further 2 

developments on that and that possibly the competent 3 

authorities will come together and decide what to do 4 

about it because it would be a bit of a headache to 5 

unwind it, I would think.   6 

208 Q. Now, assuming for our purposes that if 7 

these persons had Canadian provincial healthcare 8 

coverage that it would satisfy the requirements to 9 

demonstrate health coverage in order to not have to 10 

pay this U.S. payment, there’s no obligation on 11 

Canadian residents to report the status of their 12 

medical coverage to the CRA as part of their tax 13 

reporting, is there?   14 

 A. Well, actually, on your T4, I believe 15 

it is, there is a -- if I’m remembering -- if I recall 16 

correctly, again I’m opining on what Canadian tax law 17 

requires in terms of reporting from the individual, 18 

and from third parties, I believe that payments to 19 

provincial insurance providers, in some cases 20 

including health insurance providers, may be indicated 21 

in certain filings that go to the CRA because they may 22 

be relevant.   23 

 For example, they may give rise to a 24 

deduction for Canadian tax purposes.  So I don’t know 25 

if it’s as clear cut in this case that there would be 26 

no reporting as it is in the other cases.  I think 27 

there might be some reporting as to your healthcare 28 
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coverage, and it may differ from province to province.  1 

So I think we would need to consult the Income Tax Act 2 

a little bit more carefully and make sure of it but I 3 

think it memory serves there are some indications that 4 

would provide certain information with respect to 5 

healthcare in those forms which could constitute part 6 

of the reporting obligations of either the individual 7 

or a third party, or both.   8 

209 Q. I’m just going to ask briefly about 9 

paragraph 12(h).  This deals with currency gains and 10 

losses.  I understand you to be saying in this case 11 

that a Canadian resident who is a U.S. person who 12 

makes a gain or loss on property has to report that 13 

for U.S. tax purposes in U.S. dollars.  So they would 14 

take their cost amount, which presumably they incurred 15 

in Canadian dollars, and they would convert it to U.S. 16 

dollars at the time, and then when they dispose of it, 17 

whatever proceeds they realized, probably in Canadian 18 

dollars, they convert to U.S. dollars, and then the 19 

difference between those -- you know, subject to 20 

adjustments which I don’t think we need to get into, 21 

the difference between those would be a gain or a loss 22 

for U.S. purposes.  And that what you’re saying is 23 

it’s possible that there may be no gain for Canadian 24 

purposes in Canadian dollars but because of the 25 

changes in the exchange rate, there could be a gain in 26 

U.S. dollar equivalence, which they would then be 27 

taxable on in the United States.   28 
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 Is that a correct summary of your opinion? 1 

 A. Yes.  I think it would be helpful, 2 

though, to notice that these are all self-assessment 3 

matters.  That is, the person’s cost basis in property 4 

is not a static number which is recorded by anyone but 5 

rather is a dynamic number, a number that changes as 6 

the person perhaps adds value to or depreciates, and 7 

so on, a property, and so these inputs to a final tax 8 

liability are all dependent on the taxpayers own 9 

records, and that is the case in the United States and 10 

in Canada.   11 

 So I think it’s worth just noting here where 12 

-- which is the case in the context of the others as 13 

well, that if we’re asking what is reported to the CRA 14 

by the taxpayer, because we’re trying to understand 15 

what is reported to the IRS by the taxpayer, those are 16 

the same information inputs and so the assessment of 17 

the tax liability for Canadian tax purposes is based 18 

on the taxpayer knowing their cost basis and correctly 19 

adding to it and subtracting to it where that is 20 

required and then correctly stating the amount 21 

received in exchange for the property on disposition, 22 

which itself can be subject to taxpayer reporting 23 

because it could be something that’s not in cash.   24 

 So this phenomenon of currency exchange and 25 

what the CRA does or doesn’t know about the currency 26 

exchange is just a function of the other inputs, which 27 

themselves are all based on what that taxpayer him or 28 
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herself provides to the taxpayer -- to the tax 1 

authorities.  Right?   2 

 That seems important here because this -- 3 

I’m sure you can imagine that the currency transaction 4 

gain and loss and the calculation of basis over a 5 

period of years, calculated the currency at the time 6 

of the adjustment can become quite complex.  And 7 

normally you would -- a taxpayer would rely on an 8 

accountant or a taxpayer services provider to help 9 

them navigate this because it’s quite complex.   10 

 So this self-assessment regime in almost all 11 

of these cases involves the input of tax 12 

practitioners.  And so it’s not usually the taxpayer 13 

acting alone making a lot of decisions because these 14 

are hard -- let’s face it, frankly, these are hard 15 

decisions for taxpayers to understand, let alone 16 

report accurately.  And so they consult third-party 17 

advisors who, generally speaking, will have mechanisms 18 

or programs to help with the assessment and that the 19 

involvement of the tax bar and tax practitioners is 20 

another component of taxpayer compliance, further to 21 

our prior conversation about what compliance means.   22 

 So I think it’s important when we go through 23 

these to understand that a lot of this is really, 24 

truly complex and individuals don’t -- almost -- very 25 

rarely would an individual try to handle this kind of 26 

complexity alone without a tax advisor.  27 

 So I think that’s important in terms of 28 
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understanding the compliance picture overall.   1 

210 Q.  But with specific reference to this 2 

issue of currency gains and losses, the U.S. dollar 3 

value of those values, cost, proceeds, whatever 4 

adjustments need to be made, the U.S. dollar of those 5 

values -- those amounts is not relevant to Canadian 6 

tax computation is it? 7 

 A. It could be relevant insofar as a 8 

currency transaction would give rise to gain in the 9 

United States which could have an impact on the 10 

taxpayers income for Canadian tax purposes. 11 

 It’s so specific but it’s possible.  We 12 

could sit here and imagine a scenario where you 13 

actually have currency gain.  It’s an investment 14 

product and you have currency gain, which is a U.S. 15 

currency gain but that’s a gain also for Canadian tax 16 

purposes. 17 

 So in that context, yes, it would be 18 

relevant for Canadian tax purposes.  For other purposes 19 

it might not be relevant because it’s calculating a 20 

gain under tax -- U.S. tax rules that in fact would 21 

have produced a loss under Canadian tax rules. 22 

 But in certain circumstances foreign 23 

currency gain, I mean there are foreign currency 24 

exchanges, it’s an investment product and that would be 25 

subject to income tax in Canada if you’re speculating 26 

on investment -- on currency as an investment. 27 

 So it’s -- a mix a little bit, it’s too much 28 
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to say it never has an impact on your Canadian tax 1 

return.  But in the situation where you have a gain for 2 

U.S. purposes but a loss for Canadian purposes, the 3 

item that’s relevant for the Canadian tax return is the 4 

loss and the item that’s relevant for the U.S. is the 5 

gain and they’re not interchangeable in that 6 

circumstance. 7 

211 Q.  At the end of your report you were asked 8 

to opine as to -- to the extent that a U.S. person 9 

resident in Canada who reports and pays taxes in 10 

accordance with Canadian law would be liable to U.S. 11 

tax under one of these situations you identified as 12 

gaps in your report, would report information regarding 13 

those situations under Canadian law.   14 

 And you reached the conclusion that by -- I 15 

take it by and large they would report information and 16 

that information is available to the CRA to identify 17 

where those circumstances exist.  Is that a fair 18 

summary of your ultimate conclusion? 19 

 MR. ARVAY:  Well, I think maybe you should 20 

just put her -- put to her her actual conclusion rather 21 

than try to summarize it. 22 

BY MR. TAYLOR:   23 

222 Q.  All right, well let’s go to the final 24 

paragraph of your report, paragraph 23. 25 

 You stated:  “Accordingly, the type of 26 

information that may be relevant to the assessment of 27 

a U.S. tax debt is already disclosed to the CRA, in 28 
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most cases by the taxpayer, or by a third-party, with 1 

the exception of the sale of a personal residence”.   2 

 You then said:  “Canada and the United 3 

States are aware of the tax Treaty gaps.  In cases 4 

involving such gaps the necessary tax reporting is 5 

required or if need be could be compelled by the CRA.  6 

In virtually all cases in which U.S. taxation would 7 

actually apply, information compiled by the CRA that 8 

identifies Canadian residence who have U.S. person 9 

status could be cross-referenced with the information 10 

received by the CRA that is relevant to the tax Treaty 11 

gaps”. 12 

 That’s the conclusion of the final paragraph 13 

of your report. 14 

 What I’m -- I’m having trouble with that 15 

conclusion because as I see it, in paragraph 12, all 16 

of these general -- I think by and large the 17 

situations you’ve identified as tax Treaty gaps are 18 

situations where the amount that triggered U.S. tax 19 

liability are just not relevant to Canadian liability 20 

and wouldn’t be reported to the CRA as a matter of 21 

course by Canadian taxpayers complying with Canadian 22 

laws. 23 

 A.  But for example I said that the Canadian 24 

corporation that earns income would be reporting that 25 

income to Canada.  So within the pool of data which is 26 

available to the CRA currently, and that which would 27 

be available with the CRA to request it from the 28 
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taxpayer, there is no information that’s not available 1 

to the CRA.  None in which a U.S. person would have 2 

U.S. tax liability and the CRA would not or could not 3 

know about it. 4 

 So this is so abstract.  So -- it’s really 5 

abstract, right.  So it’s easier to just put it a 6 

different way. 7 

 Let’s say a person in Canada sells their 8 

principal residence, you and I agree that if they hold 9 

that principal residence as a principal residence for 10 

the entire duration of the property ownership, there 11 

would not be a reporting requirement to the CRA. 12 

 But the fact that there would not be a 13 

reporting obligation does not mean that there cannot 14 

be one, there already is one for taxpayers who sell 15 

personal residences that weren’t always owner 16 

occupied. 17 

 So there’s an existing regime in which the 18 

CRA says okay, normally you don’t have to tell us 19 

about your principal residence because there’s no gain 20 

on a sale.  However, if you hold it for this purpose 21 

or for that purpose then you do have to report. 22 

 So that’s an example where you have a pool 23 

of information that is rarely available to the CRA, 24 

they could easily change the rule to say all personal 25 

residences have to be reported to the CRA.  Or, they 26 

could change the rule to say all personal residences 27 

held by persons who are U.S. persons as certified, 28 
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those persons have to report their personal resident 1 

sales. 2 

 So that’s what I mean when I talk about what 3 

the Income Tax Act either currently requires or 4 

authorizes the CRA to require; that is the CRA has 5 

broad production authority -- document production 6 

authority and they can ask for that. 7 

 So if you have an identified pool of persons 8 

who are U.S. persons -- and we can talk about what 9 

pool looks like, if you have that identified pool, 10 

that’s a dataset which can be cross-referenced with 11 

the other -- with all of the items in 12. 12 

 And many of these items are already 13 

reported, just in a different form.  So for example if 14 

you look at the disposition rule that we talked to 15 

about with (d), the CFC rule, the income that we’re 16 

talking about that could possibly be relevant to a 17 

U.S. person as a shareholder is reported to the CRA.  18 

It’s already reported to the CRA because it’s reported 19 

by the Canadian corporation.  20 

 It’s just a matter of cross-referencing that 21 

information and saying with respect to this pool of 22 

U.S. persons, identified U.S. persons, that 23 

information is relevant to them too and not just to 24 

the corporation but also to these taxpayers. 25 

 So when you say that the CRA has or could 26 

compile information to cross-reference it with the 27 

information received by the CRA that’s relevant to the 28 
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tax Treaty gaps, that’s what I’m saying; that each of 1 

those items, either is reported by a different 2 

taxpayer, the trust, the corporation, the partnership, 3 

or another taxpayer, or could be compelled under the 4 

broad document production requirements. 5 

 But all that’s needed is to say that those 6 

documents should be compelled for a specified class of 7 

persons and that specified class of persons, U.S. 8 

persons. 9 

 And if you want to understand how to 10 

classify those then all you need to do is look at the 11 

requirement of FATCA as to the certification of U.S. 12 

person status.  And we find that that’s what FATCA is 13 

in fact asking the financial institutions rather than 14 

the CRA to do. 15 

 But the CRA could do that as well, ask 16 

taxpayers -- that’s what they’re doing, they’re just 17 

having financial institutions do it instead of the CRA 18 

do it directly but it’s asking all taxpayers, everyone 19 

in Canada certify their status as a U.S. person or not 20 

a U.S. person, therefore, you have a pool of data and 21 

now you can match it up with all the other third-party 22 

reporting, all the information inputs that you already 23 

have in the system or compile further reporting where 24 

it would be required because you know that you need it 25 

for those tax Treaty gaps. 26 

223 Q.  So you’re suggesting that the CRA go 27 

through the information available to it for, you know, 28 
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20 to 30 million taxpayers and millions more 1 

corporations and trust and other filers, and identify 2 

potential U.S. tax liabilities of those persons? 3 

 A.  No, I’m not suggesting that, far from 4 

it. 5 

 The CRA is not in the business of assessing 6 

U.S. tax liability.  The CRA is in the business of 7 

giving the United States information that is relevant 8 

for the United States to assess tax liability.  And 9 

what is that information, it is known, it is the type 10 

of information that the CRA already asked for from all 11 

of its taxpayers, some of whom are U.S. persons. 12 

224 Q.  So what you’re -- what you seem to be 13 

saying is -- and I want to come back to one other 14 

point but what you seem to be saying is the CRA should 15 

make the decision as to what is relevant for U.S. tax 16 

administration purposes for the IRS and provide it 17 

with that information based on its understanding of 18 

the tax position of U.S. persons in Canada? 19 

 MR. ARVAY:  Could you repeat the question 20 

for my benefit, please? 21 

 MR. TAYLOR:  Sure.  Let me try it a 22 

different way. 23 

 MS. CHRISTIANS:  No, please don’t try it a 24 

different way, I need to have it the same way. 25 

 MR. TAYLOR:    I don’t know that I can 26 

repeat it verbatim. 27 

 MR. ARVAY:  Well maybe the reporter can. 28 
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 MS. CHRISTIANS:  Could you read that one 1 

back? 2 

---  (Playing of recorded audio) 3 

 MR. ARVAY:  Sorry, I didn’t think it would 4 

be this complicated, the last question. 5 

--- (A short pause) 6 

--- (Court reporter repeats last question) 7 

 MS. CHRISTIANS:  So I think we’re getting 8 

into the policy realm and I’m very happy to share my 9 

thoughts on policy but I think what we’re talking 10 

about is what the CRA had, as a factual matter, 11 

available to it to make determinations about persons 12 

who are likely to be tax debtors in the United States. 13 

 And that that pool of information is very 14 

specific, it’s related to the gaps, as I’ve called 15 

them, but you can call them some other category if 16 

it’s more accurate to say that. 17 

 And what the CRA should or shouldn’t do is 18 

not my area of expertise on this report but rather 19 

what it has available to it. 20 

 And what I would say is that what the CRA 21 

has available to it in respect of the tax gaps is an 22 

extensive amount of information. 23 

 Whether -- if we want to have a discussion 24 

about what the CRA should do as a matter of policy in 25 

the interpretation of a tax Treaty, that seems to be a 26 

different question than the question of what data is 27 

available to the CRA. 28 
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 But I’m happy to give the Court my 1 

impression of that. 2 

BY MR. TAYLOR: 3 

225 Q. I’m not asking for your opinion on the 4 

policy though, I’m just asking your opinion as to 5 

matters of the law. 6 

 And what the question I asked you -- now, 7 

you say has the information available to it you would 8 

admit that, I think, not all of the information needed 9 

to make these kinds of determinations is reported to 10 

the CRA as a matter of course and the CRA would have 11 

to therefore exercise its authority to gather 12 

information to get all of the necessary information, 13 

they have to go and collect it? 14 

 A.  Well, I think you’re describing a 15 

situation which describes the CRA’s audit function 16 

more generally.  Again, we can go back to the New York 17 

Taxi cab driver and just have her driving a taxi in 18 

Montreal instead. 19 

 That is, the CRA does not have all the 20 

information that the taxi driver has.  There is a 21 

constant information gap between an individual and 22 

state which every tax authority has to solve. 23 

 So that question about whether the CRA has 24 

everything it needs to perform all the functions of 25 

its own tax regime, plus all the functions of another 26 

tax regime must necessarily be no. 27 

 Whether it can get all the information is a 28 
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function of the Income Tax Act -- and if you’re asking 1 

me whether the Income Tax Act authorizes the CRA to do 2 

those things, then yes it does of course have the 3 

authorization to compel the production of documents 4 

which would be useful in the assessment of income tax 5 

liability. 6 

 And that in some cases the production of 7 

documents would be compelled from the taxpayer and in 8 

some cases it would be compelled from third parties. 9 

 So I would think that the answer to that is 10 

does the CRA have everything it needs to, to ensure 11 

100 percent compliance with the Canadian income tax 12 

system, no, because there’s UBER and there’s LIFT and 13 

there’s taxi driver’s and there’s Airbnb. 14 

 And that’s the economy we live in but we’ve 15 

always had that problem, that’s an administration 16 

problem in all tax administrations.  No tax 17 

administration has all the information, there’s an 18 

information asymmetry problem. 19 

 And the information asymmetry problem is 20 

solved in the Income Tax Act as you know, in Section 21 

241 of the Income Tax Act where specific provisions 22 

are laid out whereby the CRA can collect the 23 

information it needs. 24 

 So if that’s the question and I think the 25 

answer is yes it can get the information that it needs 26 

as a function of its normal enforcement and compliance 27 

actions on behalf of the Canadian federal income tax 28 
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system. 1 

226 Q.  The question actually is -- I’m seeking 2 

your acknowledgement that some of the information that 3 

it would need to make these determinations with 4 

respect to U.S. persons in Canada is not information 5 

that would likely come to it in the ordinary course of 6 

Canadian tax reporting but it’s information they would 7 

have to go out actively collecting, using their 8 

powers; would you agree with that? 9 

 A.  Does the CRA need to go beyond the 10 

administration of the Canadian income tax system in 11 

order to find the right information to give to the 12 

U.S., for the U.S. to do it’s tax return; isn’t that 13 

exactly the topic that we’re at here?  Yes, of course 14 

it does.  Of course it does.  It’s a different tax 15 

system.  Most of the information is within the CRA’s 16 

hands already because income tax systems are income 17 

tax systems.  And not all of it is because there are 18 

gaps.  That’s the observation that I make in Section 19 

12.  And the observation that follows from that is 20 

that this is not news.  This is known to both parties 21 

and that, yes, additional data is required to perform 22 

these functions. 23 

227 Q. One final point about this matter and 24 

then I think we will conclude with your first report.  25 

At present, under Canadian tax laws, there is no 26 

obligation on taxpayers to report their citizenship 27 

status with respect to the United States; is there? 28 
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 A. To the extent that the CRA has 1 

undertaken the obligation to implement FATCA, then at 2 

present, Canadian persons have an obligation to 3 

provide that status to third party reporters where 4 

that status has become a condition to the ownership of 5 

financial accounts in Canada. 6 

228 Q. So because of FATCA and the 7 

intergovernmental agreement the CRA may become aware 8 

of who have U.S. person -- who among Canadian 9 

residents or holders of accounts with Canadian 10 

financial institutions have U.S. person indicia? 11 

 A. Actually, I’m not sure the CRA will get 12 

the indicia.  Remember, there’s a few steps to this.  13 

The financial institution is the seeker of the 14 

information under FATCA and not the CRA directly.   15 

  So the financial institution is 16 

deputized to, first, do -- undertake due diligence on 17 

existing account holders.  And where a specified set 18 

of indicia are encountered within the files of those 19 

account holders, depending on various factors and with 20 

conditions not relevant here, to then seek from the 21 

account holder a verification of status -- sorry, not 22 

a verification, a certification of status as to U.S. 23 

person status or not by means of a form, which is 24 

termed a W8 form, which is a certification of status 25 

as a non-resident alien for U.S. tax purposes or 26 

conversely, a certification of status as a U.S. 27 

person, that’s the W9.   28 
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  So the financial institution thus 1 

deputized to search through existing accounts to find 2 

those indicia, then will have on file at the 3 

institution those two populations.  W8 non-U.S. 4 

persons and W9 U.S. persons.  The financial 5 

institution is further deputized to not authorize the 6 

opening of any new accounts without first obtaining 7 

one of those two certificates.   8 

  To the extent that accounts identified 9 

as belonging to U.S. persons are subject to reporting 10 

to the CRA, the fact of the ownership by a U.S. person 11 

will also be reported to the CRA, together with the 12 

account information for purposes of information 13 

exchange.  But to the extent that the person’s account 14 

is not subject to reporting, for whatever reason, then 15 

the CRA would not know the citizenship.  And that is 16 

the indirect nature of FATCA deputizing the financial 17 

institution to do the sorting instead of the 18 

Government of Canada, that it will be an incomplete 19 

set of documents. 20 

229 Q. Now, to the extent that a taxpayer -- 21 

as I understand FATCA and the intergovernmental 22 

agreement, to the extent that a person with U.S. 23 

person indicia does not cooperate with the information 24 

gathering by the financial institution, so they don’t 25 

certify, financial institution is required to treat 26 

them as recalcitrant which is sort of presuming them 27 

to be a U.S. person.  Is that correct? 28 
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 A. Yes, we discussed this earlier on and I 1 

said that those reportable accounts would be reported 2 

to the CRA regardless of their U.S. person status. 3 

230 Q. Right.  So the CRA is not going to have 4 

any information as to whether those persons are U.S. 5 

persons or not.  All it knows is they haven’t complied 6 

with the request to certify. 7 

 A. On the dataset given to them at that 8 

time, the CRA would not have prior information.  That 9 

is true.  However, the CRA could compel all 10 

certifications held by all financial institutions in 11 

Canada if they wanted to under their general power of 12 

production of documentation. 13 

231 Q. Now are you --- 14 

 A. As far as I understand the law. 15 

232 Q. Are you suggesting that the CRA could 16 

compel a Canadian individual directly to certify 17 

whether they are a U.S. person?  Or just that they 18 

could compel the bank to turn over the certifications 19 

that have been completed? 20 

 A. While this is not in the purview of my 21 

report, the compulsion of financial institutions to 22 

follow directive of FATCA amounts to an indirect 23 

compulsion of certification by the CRA, in my opinion. 24 

233 Q. All right.  I’m just going to note that 25 

I have no more questions regarding the original report 26 

and at this point I will ask you some questions about 27 

your second report.  And as my friend and I discussed,28 
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if the second report is not admitted then this 1 

following portion of the cross-examination won’t form 2 

part of the record. 3 

 MR. ARVAY:  So my suggestion is that I do my 4 

re-examination on the first report now and then you 5 

start the second report so that we have two clean 6 

transcripts. 7 

 MR. TAYLOR:  That sounds reasonable. 8 

 MR. ARVAY:  Okay. 9 

--- CROSS-EXAMINATION BY MR. ARVAY: 10 

234 Q. Professor Christians, my friend took 11 

you through in some detail paragraph 12(a) through to 12 

(h) -- through to (j) really of your report.  If I ask 13 

you to look at each of those subparagraphs, (a) 14 

through to (j), I can take you through one at a time 15 

or I can make this a global question.  Knowing what 16 

FACTA requires the U.S. persons -- knowing what FACTA 17 

requires of the -- sorry, I’ll just get the actual 18 

word here.  I just lost it on my page.  Knowing that 19 

FACTA requires a -- of a U.S. reportable account, in 20 

other words, the information that Canada must collect 21 

from Canadian financial institutions, would that 22 

information reveal any of the transactions in 12 23 

through to (j)?  If you want to take one at a time, do 24 

so. 25 

  So for instance, what I understand the 26 

FACTA requires is the name, address of each U.S. 27 

person or person associated with a U.S. person 28 
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indicia, the taxpayer identification numbers, the name 1 

and identifying number of the Canadian financial 2 

institution, the account number and balance or value 3 

of the account and the gross amount of interest, 4 

dividends and other income generated by the account or 5 

the assets in the account, including the gross 6 

proceeds from the sale or redemption of any property 7 

held in the accounts.  So I referred to that in our 8 

pleadings as the account holder information. 9 

  Will that information indicate to the 10 

IRS that the taxpayer in question has engaged in any 11 

of the transactions referred to in 12(a) through to 12 

(j)? 13 

 A. That information would not include any 14 

of this information.  So just because we’re using 15 

pronouns.  The information that would be included in 16 

the documentation associated with a reportable account 17 

would not indicate to the IRS or to anyone any of the 18 

items listed in Section 12 because the information 19 

that’s provided under reportable account is on assets 20 

and all of these items are income items. 21 

235 Q. Okay. 22 

 A. Or deemed income items. 23 

236 Q. Okay.   24 

 MR. ARVAY:  That’s my only question. 25 

 MR. TAYLOR:  Okay. 26 

--- Upon recessing at 3:24 p.m./ 27 

 --- Upon resuming at 3:53 p.m./ 28 
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 THE COURT REPORTER:  We’re back on the 1 

record at 3:53 p.m. 2 

--- ALLISON CHRISTIANS, Resumed: 3 

--- CROSS-EXAMINATION BY MR. ARVAY: (Continued/Suite) 4 

237 Q. Ms. Christians, over the break I asked 5 

you to listen to the question that I posed on re-6 

examination and your answer and you indicated to me 7 

that you wanted to clarify your answer and I’ve 8 

indicated to Mr. Taylor that you were going to do that 9 

and he’s indicated how to do that now. 10 

 A. Okay.  So you asked me, if I understand 11 

correctly, whether the information that the CRA 12 

receives on reportable accounts would reveal whether 13 

the taxpayer had undertaken transaction or earned the 14 

kinds of income described in paragraph 12, and I 15 

answered that it would not.   16 

 And I explained that it would not because 17 

the information on FATCA, the reportable accounts, is 18 

asset based and not income based, but that was an 19 

incomplete answer because of course some of the 20 

information that is contained in reportable account 21 

information is income.   22 

 And I refer specifically to the last 23 

provision that you read which states the gross amount 24 

of interest and dividends and so on.   25 

 So just to clarify, the information that the 26 

CRA receives from a bank account that’s a reportable 27 

account is the amount of money in the account.  The 28 
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amount of money in an account does not tell you 1 

whether that money derived from the sale of a 2 

principal residence as described in A, lottery 3 

winnings or strike pay as described in B, tax shelter, 4 

passive income as described in C, deemed income as 5 

described in D, or income earned inside of a 6 

registered plan as described in E, unearned income, 7 

passive income in the nature of rents or annuities as 8 

described in F, anything about healthcare which would 9 

give rise to a shared responsibility as described in 10 

G, or currency conversion gain or loss as described in 11 

H, or any amounts relative to a federal estate or gift 12 

taxes described in I, or any timing character or 13 

taxpayer mismatches that would occur as a result of 14 

mismatches described in J.  None of those things would 15 

be revealed in the information passed to the CRA in a 16 

reportable account.   17 

 The information that would be revealed, 18 

especially in respect of that last paragraph about 19 

interest and dividends, are things that are already 20 

reported by a third party to the CRA if the payor is a 21 

Canadian payor or a Canadian corporation or bank 22 

account but would not necessarily be revealed if the 23 

payor was not Canadian, because in that case the 24 

income wouldn’t necessarily be identified as interest 25 

or dividends and so on. 26 

 MR. ARVAY:  Thank you. 27 

--- Upon adjourning at 3:57 p.m. 28 

365



132 CHRISTIANS 
 Cr-Ex(Arvay) 

INTERNATIONAL REPORTING INC. 

      1 

 2 

 3 

 C E R T I F I C A T I O N 4 

 5 

I, Dale Waterman a certified court reporter in the 6 

Province of Ontario, hereby certify the foregoing 7 

pages to be an accurate transcription of my 8 

notes/records to the best of my skill and ability, and 9 

I so swear. 10 

 11 

 12 

_________________________________ 13 

Dale Waterman  14 

Court Reporter 15 
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1    San Francisco, California; Tuesday, July 28, 2015

2                       1:36 p.m.

3

4                  ROBERT W. WOOD, ESQ.,

5 having been administered an oath, was examined and

6 testified as follows:

7

8                       EXAMINATION

9 BY MR. TAYLOR:

10     Q    Mr. Wood, this is a cross-examination

11 respecting the supplemental affidavit that you swore on

12 July 20, 2015.  That affidavit was sworn further to the

13 cross-examination on your original affidavit that

14 occurred on July 17, 2015.

15          Do you have a copy of your supplemental

16 affidavit before you?

17     A    I do.

18     Q    And this morning I sent four documents which

19 are excerpts from Title 26 of the Internal Revenue Code

20 and excerpts that I believe are from the Consolidated

21 Federal Regulations.  Do you have those documents?

22     A    I do.

23     Q    At your cross-examination on July 17th I asked

24 you a statement -- about a statement in your original

25 report, which you completed in April of 2015, to the
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1 effect that the IRS could possibly collect against

2 assets located in Canada under the Canada-U.S. Tax

3 Treaty.  Can you refer to that question in your

4 affidavit?  Your answer to that was -- I would summarize

5 as you are not sure what you meant by that statement or

6 how the United States would or could collect tax debts

7 against assets located in Canada held by a Canadian

8 resident.  Were you asked to prepare a supplemental

9 affidavit on this point from your cross-examination?

10     A    I guess so.  Let me clarify the way I believe

11 it happened after my testimony was that Mr. Arvay cited

12 to me a provision or two in the tax regulations or

13 Internal Revenue manual, or both, asking me if I

14 had -- if I was aware of these or if I'd reviewed these

15 or something to that effect.  And I think my response

16 was I wasn't aware of those or I didn't consider them or

17 words to that effect.  To which I think I said something

18 like, "Let me know if you want me to do anything."  And

19 then he did say he thought I should do a supplemental

20 affidavit, and I agreed, and I did it.

21     Q    What did you understand the purpose of your

22 supplemental affidavit to be?

23          MR. ARVAY:  Well, I'm going to interject here.

24 I don't know that the witness's -- what the witness

25 thinks is the purpose of the affidavit is relevant to
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1 these proceedings.  His affidavit is either -- the

2 content is relevant or not.  His motive isn't relevant.

3 If you want to ask me what my purpose in asking him for

4 a sworn affidavit would be, but -- so I don't think

5 that's a proper question.

6 BY MR. TAYLOR:

7     Q    Mr. Wood, are these provisions that you were

8 aware of prior to Mr. Arvay sending them to you?

9          MR. ARVAY:  He just said that he didn't think

10 that he was aware of them, or words to that effect.

11 BY MR. TAYLOR:

12     Q    Mr. Wood, in your supplemental affidavit you

13 refer to a series of provisions from the United States

14 Code and from the Treasury Regulations.  Those relate to

15 the authority of the Internal Revenue Service to levy

16 against funds held in a bank account located outside the

17 United States territory.  I understand that the

18 authority of the Internal Revenue Service to levy upon

19 property derives from Title 26 of the U.S. Code.  Is

20 that correct?

21     A    I believe so.  Title 26 would be the Internal

22 Revenue Code, yes.

23     Q    One of the documents I sent to you is a copy of

24 Title 26 Section 6331.  Do you have that in front of

25 you?
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1     A    I do.

2     Q    I understand 6331 paragraph (a) to be the

3 granted authority to the Secretary to levy upon property

4 to collect the tax debt.  Is that correct?

5     A    Yes.

6     Q    And just for our purposes, Mr. Wood, a levy is

7 not a concept recognized in Canadian tax law.  I

8 understand levy to effectively mean to seize and/or sell

9 the property of the tax debtor.  Is that correct?

10     A    I don't know if technically that is -- that is

11 how I understand it, yes.

12     Q    Well, I found that understanding in Section

13 6331 paragraph (b).

14     A    Yes, I have a similar understanding, so my

15 answer is yes.

16     Q    In your supplemental affidavit you refer to

17 Section 6332 paragraph (a) for the obligation on a third

18 party levy bank that holds property to surrender it to

19 the U.S. government in response to a notice of levy.

20          MR. ARVAY:  Can you just for my benefit tell me

21 where in the affidavit you are referring to?

22          MR. TAYLOR:  This is paragraph 6 of the

23 supplemental affidavit, footnote 4.

24          MR. ARVAY:  Footnote 4.  Okay.

25 BY MR. TAYLOR:
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1     Q    Mr. Wood, do you have before you a copy that I

2 sent of Section 6332 of Title 26?

3     A    Yes, sir, I do.

4     Q    Would you just confirm to me that paragraph (a)

5 of the excerpt that I provided to you is, as far as you

6 know, a copy of that relevant paragraph?

7     A    Yes, I can so verify.

8     Q    Subsequent to your reference to 6332 paragraph

9 (a) your affidavit refers to the authority of the IRS to

10 levy bank deposits held outside the United States under

11 certain regulations, and those you cite as 26 CFR

12 301.6332-1 paragraphs (a) and (b).  I am not entirely

13 familiar with United States regulation citations.  Is 26

14 CFR -- what does that stand for?

15     A    CFR is Code of Federal Regulations.  And just

16 for clarification, the Code of Federal Regulations would

17 among other regulations include Treasury regulations,

18 which is what these particular provisions are.

19     Q    In your supplemental affidavit, paragraph 6

20 includes a statement that for bank deposits that are

21 held outside the United States the IRS can still levy

22 the bank if it is engaged in the banking business in the

23 United States.  And that sentence has a footnote

24 reference to Section 301.6332-1[a][2].  I'm not exactly

25 sure how to properly phrase that, but I understand that
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1 to be a reference to the third document which I provided

2 you which is a copy of those regulations.  Do you have

3 that?

4     A    Yes, sir, I do.

5     Q    Are we agreed that the copy I provided you is

6 an accurate copy to the best of your knowledge?

7     A    It is, to the best of my knowledge, yes.

8     Q    From my reading of this provision I understand

9 301.6332-1 -- I don't know how to say that -- paragraph

10 (a) subparagraph (1) to provide general authority to the

11 IRS levy upon property.  Is that a correct reading?

12     A    I'm sorry.  Can you ask your question again?

13     Q    Yes.  I understand that paragraph (a) sub (1)

14 to be general authority to the IRS to levy upon property

15 to collect a tax debt.

16     A    I think that is accurate.

17     Q    And I understand paragraph 2, which is the one

18 you referred to in your footnote to your -- to be --

19          THE REPORTER:  I'm sorry.  Your voice is

20 cutting out.

21 BY MR. TAYLOR:

22     Q    And I understand subparagraph (2) to be a grant

23 of authority or perhaps restrictions on the general

24 authority to levy upon funds held in a bank account

25 outside of the United States under certain conditions
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1 only.  Do you agree with that reading?

2     A    Yes.

3     Q    And would you agree with me that -- I think

4 this is what your report says -- that under this

5 provision the IRS has the authority to levy funds in a

6 foreign bank account only when the bank is engaged in

7 the banking business within the United States and either

8 the taxpayer is within the jurisdiction of a U.S. court

9 at the time of the levy or the funds that are in the

10 account contain funds that were transferred from the

11 United States to the foreign account in order to hinder

12 or delay the collection of U.S. tax.

13     A    I think that summarizes what I've said, and

14 that is how I read it, yes.

15     Q    You would agree with me that under this

16 provision those are the conditions that must be met to

17 have authority to seize funds in a foreign bank account?

18     A    One of these provisions must be met, yes.

19     Q    Paragraph 2 sub Roman numeral one provides that

20 the power may be exercised when a taxpayer is within the

21 jurisdiction of a U.S. court at the time the levy is

22 made.  Does the phrase "within the jurisdiction of a

23 U.S. court" mean that the taxpayer is physically present

24 in the United States or one of its territories?

25     A    It certainly can mean that.  It may mean more
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1 than that, but it certainly would include personal

2 presence.

3     Q    Are you able to say what else it may mean?

4     A    I can say I know there is a provision in the

5 Internal Revenue Code dealing with jurisdiction and

6 venue.  It may primarily deal with venue, saying that

7 U.S. citizens are for purposes of tax collection actions

8 considered a resident in the District of Columbia.  So I

9 don't know if that provision is sufficient for purposes

10 of this tax collection provision in addition to physical

11 presence.

12     Q    Now I note that in paragraph 7 of your

13 supplemental affidavit you have a sentence which refers

14 to the authority to levy when the IRS believes that the

15 deposits contain or consist in whole or in part of funds

16 transferred from the United States to hinder the

17 collection of U.S. taxes.  And you have -- your footnote

18 6 refers to 301.6332-1 bracket b, bracket Roman numeral

19 two.

20     A    And that citation is incorrect, which I confess

21 I discovered only this morning.  I brought it to

22 Mr. Arvay's attention, and with my apology I'd like to

23 bring it to yours.  The correct citation, which you may

24 have already noticed, instead of 6332-1(b)(ii), it

25 should be 6332-1(a)(2)(ii).  And again I'm sorry for the
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1 error.  I'm quoting from the Regulation, and obviously

2 the footnote 6 is incorrect.

3     Q    Thank you for clarifying that.

4     A    You're welcome.

5     Q    You would agree that (b) has nothing to do with

6 the issue that we're discussing in your supplemental

7 affidavit?  It's (a).

8     A    It's (a), yes.

9     Q    Now continuing with paragraph 7 of your

10 supplemental affidavit, the next statement refers to the

11 authority of the IRS to file a civil suit to recover

12 funds from a foreign bank account which authority

13 derives from a different section of the regulations

14 which is 301.7401-1 sub b, sub 2.  Do you have a copy of

15 regulation 301.7401-1 that I provided to you?

16     A    Yes, sir, I do.

17     Q    Do you have any concerns that this is not an

18 accurate copy?

19     A    No, I do not.

20     Q    I'll just ask you to confirm that the authority

21 of the IRS to bring a civil action to collect funds that

22 are held in a foreign bank account is subject to the

23 same conditions as the authority to levy on that account

24 under the previous regulations?

25     A    I'm not sure that's correct.  And I'm sorry, it
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1 may be, but the -- certainly the IRS has the authority

2 to bring a civil suit to collect in the case of the same

3 taxes, hypothetical taxes we are discussing.  But the

4 IRS also has broad powers to bring civil suits to

5 recover taxes.  I'm just not sure that these subsets

6 mesh perfectly.  I would think the power to sue might be

7 broader than the power to levy.  But with that

8 clarification aside, I do -- I do think what you're

9 asking me is is this -- is this meant to be parallel,

10 and I think it is meant to be parallel.

11     Q    Would you agree with me that under these

12 regulations -- would you agree with me that under these

13 regulations the IRS does not have authority to levy or

14 seize just any foreign bank account held by a U.S. tax

15 debtor?

16     A    I don't know that I would agree with you.  I

17 certainly agree, as we just discussed, that there are

18 conditions, there are limitations imposed on the U.S.  I

19 do not think I have characterized the Internal Revenue

20 Service as having the power to levy on any foreign bank

21 account anywhere, anytime, if that is what you're

22 implying.  And so it is limited as we discussed, limited

23 by the conditions on which you examined me.  But I still

24 would submit that in the hurly-burly world of practice

25 the IRS powers are quite considerable, and there are
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1 probably many, many bank accounts, non-U.S. bank

2 accounts on which the IRS could satisfy itself that it

3 met the requisite conditions and therefore could and

4 would levy.

5     Q    Well, I'm not asking you to speculate as to how

6 many accounts there are that could meet these

7 conditions.  I'm simply asking you to confirm that at

8 least until the IRS believes these conditions are met

9 the authority to levy does not apply.

10     A    I would agree with that.  The IRS must satisfy

11 itself that it believes these conditions are met, yes.

12     Q    In paragraph 8 of your supplemental affidavit

13 you provided an example using a Canadian bank and

14 suggested that if those conditions were met with respect

15 to the accounts at foreign branches, and by that I mean

16 non-U.S. branches of the bank, the IRS would have the

17 authority to levy those funds.

18          Now, assuming that those conditions were met

19 and assuming that the taxpayer resides in Canada or

20 outside the United States and has accounts at a Canadian

21 branch of this bank, how would the IRS conform to this

22 levy?  Can you tell us?

23     A    I'm not sure I can answer with authority, but

24 I'll tell you what I think happens.  That is the levy is

25 served.  Levy is simply a piece of paper served on the
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1 Canadian bank.  It could be served on the U.S. branch.

2 There are tax cases standing for the proposition that a

3 bank is a bank, and if you levy on a branch it can apply

4 and does apply to other branches, so I don't know if the

5 IRS would attempt levying on a particular branch.  Some

6 banks have centralized levy units, I believe, that deal

7 with these kinds of things.  Toronto-Dominion Bank may

8 have such a unit.  So it would -- the IRS would deliver

9 typically by mail the levy on the bank, and the bank

10 would probably comply.  In some of the provisions that

11 you cited to me, and which I verified and brought with

12 me today, it's clear that as I know from practice that

13 banks do comply.  There are provisions exonerating banks

14 or indemnifying banks from following the requests of the

15 IRS.  And in my experience banks know that and banks do

16 honor a request whether or not, I would hasten to say,

17 it is properly made.  So going back to your question of

18 a few moments ago, if the IRS believes the conditions

19 are met and that it may levy, I believe it will levy,

20 and the bank is likely to comply.  So quite apart from

21 any enforcement of the levy I don't think in general the

22 IRS needs to resort to enforcing levies.  They simply

23 are honored as a matter of course.

24     Q    In circumstances where a levy may not be

25 honored, you would agree the IRS would need some ability
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1 to enforce that levy?

2     A    Yes, I agree.

3     Q    You're not able to say what authority or

4 ability they would have to enforce that levy on a

5 foreign account?

6     A    I believe one of the provisions you asked me

7 about earlier today related to enforcement in a legal

8 action, and I've never personally seen it happen.  As I

9 described, in my experience banks honor levies, and --

10 but I don't know precisely how or when if the bank

11 refuses to honor the levy, which I think is quite

12 atypical, but I don't know then where the IRS sues,

13 jurisdiction, venue, those kinds of issues.  I'm sure it

14 happens, but -- or it can happen, but as a practical

15 matter I do not think it occurs frequently, and I have

16 never seen it occur personally.

17     Q    I would like to continue with your example for

18 a minute and assume that the Canadian resident who is a

19 U.S. taxpayer in your paragraph B example does not meet

20 the required filings under FATCA.  You would agree that,

21 I think, that the compliance status under FATCA has no

22 effect on the precondition to levy a foreign account

23 under the Treasury Regulations that we looked at?

24     A    No, I would not agree.

25     Q    Why not?
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1     A    Because in my -- I will admit that there are

2 unanswered questions.  I looked for authority on this

3 point, obviously, as I believe we agreed when you

4 examined me earlier in this case, a FATCA is a new law,

5 new in 2010, but was delayed in implementation and

6 really did not go into effect largely until 2014, so it

7 is still a young law.  But I think I can tell you from

8 my personal experience representing many individual U.S.

9 taxpayers and some dual citizen U.S.-Canadians that the

10 FATCA is being taken seriously.  The filings, FATCA

11 filings and related filings such as U.S. tax returns and

12 FBARs are taken very seriously, and I think we have seen

13 over the last five years in prosecutions in criminal

14 cases relating to failure to file and filing incorrectly

15 of tax returns and FBARs, and tax returns include the

16 FATCA Form 8938 that I think we talked about in my last

17 examination, all of these things are very serious and

18 the penalties for failing to do them properly, civil and

19 criminal are very serious.  So I would say it is by no

20 means a stretch of the imagination to believe that the

21 Internal Revenue Service could and, in my opinion,

22 probably would take the position that failing to

23 properly file and adhere to these forms and rules could

24 be viewed as hindering or delaying the collection of

25 U.S. tax.  I'm sorry for the long answer.
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1     Q    But how does failing to file a FATCA form

2 provide the IRS with any reason to believe that those

3 foreign accounts contain funds that were transferred

4 over the United States?  The FATCA reporting has nothing

5 to do with the source of those funds, does it?

6     A    I'm not sure that's correct.  And first of all

7 I would say on the transfer if you're focusing,

8 Mr. Taylor, on the transfer of funds in whole or in

9 part, and I would remind you in the quoted passage in

10 the prior paragraph, paragraph 7 of my supplemental

11 affidavit, I think I underscored or emphasized the

12 portion of the Treasury Regulation saying in whole or in

13 part, if there is any part transferred from the U.S.

14 then the IRS can make this levy.  And I would submit to

15 you that I do not think this transfer concept must be

16 read literally.  That is the way I read it as a U.S.

17 tax lawyer, and the way I believe the IRS could and

18 probably would read it is any sort of touching, if you

19 will, of U.S. soil or the U.S. financial system.  So it

20 need not be, in my judgment, it need not be money

21 sitting in an American bank account transferred to a

22 Canadian bank account where one can see the wire

23 transfer or the interfunds transfer.  It could be

24 something as simple as a foreign currency transaction

25 cleared in the U.S., it might even be a U.S. -- a sale
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1 of securities by a Canadian holding shares through a

2 Canadian brokerage house in shares in a U.S. public

3 company that is cleared in the U.S.  And I admit that I

4 don't know the answers to all of these questions, but I

5 believe that those are the kinds of interpretations that

6 could under the writing that we are discussing could and

7 probably would be used in interpreting this levy

8 provision.

9     Q    In a case of a Canadian resident who happens to

10 be a U.S. person for U.S. tax purposes who earns all of

11 their income from Canadian sources, on what basis could

12 the IRS levy their bank accounts in Canada under these

13 regulations?

14     A    You are asking me a specific question and

15 I -- it may be that in the hypothetical sort of you're

16 describing, if I may I would characterize it as a pure

17 Canadian, if you will, someone born in the U.S., an

18 accident of birth, who then promptly leaves with his or

19 her parents to Canada and then never has any U.S.

20 connections thereafter or something, such a person would

21 be -- it could be a dual U.S.-Canadian person.  And if

22 you're describing that person with no U.S. financial

23 connections, no U.S. accounts, et cetera, then it may be

24 that the IRS could not with that person levy.  What I'm

25 describing, however, which I believe to be far more
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1 realistic and far more common in everyday life is a

2 person living in Canada or elsewhere, a non-U.S.

3 resident, who is nonetheless a U.S. person for tax

4 purposes, either a U.S. citizen or a U.S. permanent

5 resident.  In my experience, such an individual is

6 likely to have U.S. property or there have been in the

7 past U.S. properties transferred out of the U.S.  U.S.

8 accounts, and indeed as I mentioned, even clearing

9 securities and clearing funds, those kinds of things I

10 think can be viewed as transfers, and therefore I think

11 the levy statute we are discussing is likely to be given

12 broad interpretation by the IRS, which we know, as I

13 said earlier, we know feels very strongly about the

14 offshore compliance obligations of U.S. persons.

15     Q    But you and I seem to be reading those

16 regulations differently.  Are you aware of any

17 United States cases interpreting the requirement to

18 those regulations that the funds be transferred in order

19 to hinder or delay the collection of U.S. taxes?

20     A    On the specific subject we're discussing, no.

21 As I say, we are dealing with a relatively new law, a

22 very new law, FATCA.  And frankly, even though FBARs,

23 these foreign bank account reporting forms have existed

24 in the law since 1970, I certainly know as a U.S. tax

25 practitioner that they were even by tax lawyers in the
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1 U.S. largely ignored and not discussed until, say, the

2 mid 2000s.  And, of course, they figured prominently in

3 the late 2000s in prosecutions and civil enforcement

4 actions with Swiss banks and others.

5          So -- but as -- the other practical point I

6 would like to make is that the issues of levies and how

7 the IRS notices a bank, finds out about assets, and

8 then -- I think you used the word when you were

9 describing the levy concept as a seizure, which is a

10 good word, a seizure -- the IRS can seize the assets and

11 then really because they have the cooperation of the

12 banks, and indeed banks have a strong incentive to

13 comply, which is why as a practical matter that is what

14 I always see, banks rush to comply.  So the nature of

15 litigation over things like this is in my experience

16 either nonexistent or extremely rare.  So maybe that is

17 one reason why we don't -- why we don't know or I don't

18 know the answer to some of these questions because all

19 of the effort is expended at the very beginning to grab,

20 to seize the assets, and there's nothing to fight about

21 thereafter.

22     Q    Just one more point to ask you about.  The

23 regulations and provisions of the Code that you have

24 referenced in your supplemental affidavit you would

25 agree are all -- all of them are power or authority
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1 granted to the IRS under United States laws and

2 regulations?

3     A    Yes, sir.

4     Q    And they authorize unilateral action by the IRS

5 to collect U.S. tax debts?

6     A    I would characterize them as unilateral, yes.

7     Q    In your original report the statement you made,

8 which is the source of my question, was a reference to

9 possible collection under the Canada-U.S. Tax Treaty.

10 And at the time of the cross-examination you weren't

11 sure what you meant when you said that.  But you would

12 agree you did not -- you weren't referring to these

13 actions as collections.  These have nothing do with the

14 Canada-U.S. Tax Treaty?

15     A    I do recall the provision at the end of my

16 report that I stumbled over and that I -- where I said I

17 wasn't sure what I meant.  And I think I was concerned

18 about -- although I have general familiarity with the

19 U.S.-Canada Tax Treaty, I'm certainly not a specialist

20 in it.  Some of the things that we have talked about

21 today, you are right, are certainly -- do not need

22 treaty cooperation, but on the other hand, they are also

23 another avenue, which I think I've touched on, involves

24 the U.S. asking for cooperation from Canada to collect.

25 I do think that is distinct, but I also think they are
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1 related undertakings.

2     Q    In your experience with tax treaties and with

3 the Canada-U.S. Convention, are you aware that

4 assistance in collection as contemplated in the

5 convention involves -- or in one of these cases would

6 involve the Canadian authorities collecting a debt under

7 Canadian law from a Canadian resident using Canadian

8 collection powers and then paying that money over to the

9 United States?

10     A    I've never seen it done personally, but the way

11 you described it is my general understanding, yes.

12     Q    I'm sure you would agree with me that the

13 collection authorities that we've been talking about

14 today in the Regulations and Title 26 are fundamentally

15 different from treaty cooperation as I've just described

16 it to you?

17     A    I suppose.  I mean, I view all of these things

18 as connected, and I would say, as I think I've said

19 repeatedly, that many of these kind of issues in my

20 experience do not come up, or at least in my practice

21 they do not come up.  I do recall that when you

22 cross-examined me before you asked me about whether I

23 sometimes advised people to just pay a tax bill that

24 came even if they thought it was wrong.  And I said yes,

25 I sometimes do so advise clients, or perhaps I added the
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1 rejoinder:  Even if the tax bill was wrong sometimes you

2 pay it.  There is an enormous in terrorem effect, I

3 believe, to notices from the IRS, which I think doesn't

4 rely upon any of these collection mechanisms that we are

5 discussing.

6     Q    Well, what I am suggesting to you is that your

7 second affidavit discussing provisions cited to you by

8 the plaintiffs' counsel really doesn't shed any light on

9 the question that we were discussing at your

10 cross-examination, which is what you meant by your

11 original statement referencing collection under the

12 Canada-U.S. Tax Treaty because these provisions have

13 nothing to do with the Canada-U.S. Tax Treaty.

14     A    I don't know how to answer that, but I do note

15 that my original report did cite some of the provisions

16 that we are discussing such as Section 6331 of the tax

17 code, and there are many footnotes.  Obviously, there is

18 kind of a laundry list on pages 10 through 12 of my

19 original report that talks about collection mechanisms.

20          MR. TAYLOR:  Before I conclude the examination

21 I would like to mark the documents that Mr. Wood looked

22 at as exhibits.  If it's acceptable to all parties, I

23 propose to mark all of them as one exhibit, so the four

24 excerpts can be marked as Exhibit 1.

25          (Exhibit 1 was marked for identification by the
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1 court reporter and is attached hereto.)

2          THE WITNESS:  Was it four excerpts or five?  It

3 was four excerpts; correct?

4          MR. TAYLOR:  Yes.

5          MR. ARVAY:  Can we go off the record for a

6 moment, Madam Reporter?

7          THE REPORTER:  Yes, that's fine with me.  Is

8 that okay with you, Counsel?

9          MR. TAYLOR:  Yes.

10          (Discussion Off the Record.)

11          MR. TAYLOR:  That's everything then.

12          MR. ARVAY:  Thank you, Mr. Woods.

13

14          (TIME NOTED:  2:31 p.m.)

15
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"Excepbions" for "Jeopardy ¿nd Sba¡e lefund colloc-
tlon" in hêadlûg.

Subsec. (fX4). Pub. L. u1-240, S2104(e), ndded pôr. (4).' Subgec. (h). Pub. L. flI-240, $2104(b), subsbituted
"Defiüitions rela,t6d ¡o exoeptlons" for "Ðlsquallfled
employment tax levy" ln headlllgi, ¡nsorteal introduo-
tory provislona and pâr. (l) deslgnaüion ¿nd he¿din8i,
substltuted "A dlsquallfied employmont Sa,x lovy is"
for "For purpoaos of subEsction ([), â dlsqua,llfied em-
Þloyment tax levy ls", e,nd âddêd r)&r. (2),

z0o?-Subsec. (Ð(3). Pub, L. 110-28, S8243(â), ¿dded par.
(3).

Subsec. (h). Pub. Ir. ll0-28, $8243(b), added subsec. (h).
2006--gubsec. (bX1). Pub. L. 109-432, $407(b)(9), sub-

stltuted "ln wriiing unde| subsection (aX3XB) end
stetes the grounds [oI' the roquested hsâring" fol
"under subssction (aXBXB)".

Sulrsec. (cX4XA), (B). Puþ. L. 109-432, S40?(bX2), red8s-
ignatsd subpars. (å,) Ðnd (B) as cls. (i) and (li), respoc-
tivBly, of subpar'. (A), in o1. (li) substitutoal "; ûr" fol
perlod ât end, Ènd added subpar, (B),

subseo. (dX1). Pub. L. 10S-280, $855(a), reenÂctsd hoad-
lng without cha,nge end ê,mended bext of par, (1) 8oüer-
ally. Prlof to a,mendment, tox0 rgâd es follo\its: '¡The
Þèrßon mâ,y, withln 30 deys of a deteÌminatlon undor
tbis eection, apÞeal such deüermlnâtlon-

"(A) Lo f,he Tâ.x Courb (and bhe Tâ,x Court' shall havg
julisdicLion urith respect to such matter); or

"(B) tf the Tax Court does not have Jurisdiction of
th6 underly¡ng tax llablllty, to a, dlsbt'ict court o{ bbo
Unit6d Sfa,t6s.

If a courb dôtsrmines that the appeâl '!va.s to an lncoì'-
IBot court, a peraon shell ha,vB 30 d¿tys ¿fbot'the court
determlnatlon Uo flle stlcl¡ a¡:pe¿l with tho corroct
cou¡'t."

Subsoc. (e). Pub. L. 109-432, $40?(bX1), atlded subsec.
(s).

2000*¡ir1þssc. (dX1XA). Pub. L. 10&-554, $1(a)(7) ltttle
III, S313(d)1, substitubed "witih respeeû bo" for "bo
hear".

Sübsec. (e)(1). Pub. L¡. 106-564, $l(ax?) ltitlo III,
$313(bX2XA)1, inssrted at €nd "Notwithstû,ndiûR bhe
Þrovlslons of Êection ?{21(e), the beglnning of e levy or
procaeaUng aturtng thc tlme the suspenslon undsr thls
p&ragra,ph is in forc€ may bo onjoinêd by a proceedlng
!n tho proper coqrt, lnoludlng the Têx Oourt. The ![ax
Court shall have no jurlsdictlon under ühiõ pa¡'¿graph
to enjoin any âctlon ot'procoedlng unless e tlmêly ap-
Þeål ha,B beon filod under subsection (alxl) &nd fhen
only in l'esilect of bhe unpâld tâx or propo8ed Levy bo
which ùhe detôrminatloû being appeâ,led re]âbes."

Ef'}.ECflVD DATE OT 2O1O AMENDMENT

Pub. L. U1-240, tltle II, S2r04(d), Sepü. 2?, 2070,124
Støt. 2505, providsd ûhat: "The amondments made by
bhis soctlon [amendlng ühlB seobion] shall apply to lev-
ies lssued nftex bhe da,tê of ülìe anactment of ühis Aot
lsept. 27, 2û101."

EFFEC.flVE DÅTE OF 2OO? AMBNDMDN,I

Pub. L, U0-28, Citle VIII, S82{3(c), May 25, 2007, LZL

Stâ,t. 200, provided thet: "Tho â,mondmsnts made þy
ùh.is sectlon [amendlng lhls soctlon] shall apÞly to lev-
ies sorvod on 01'afüer the dabe tbat is 120 d¿ìys aflret bhe
dâbe of bhe enacümenü of lhis Act [Mey 25, 200?]."

EFFDOTiVE DATE OF 2006 AMDNDMEN'T

Amerdment by Pul¡, L. 10H32 apÞlicable üo sûbmis-
slona mâds ând issues ralsed â,ftor the deüe on which
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6331.
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6833.
633{.
633ö.
6336.
6337.
6338.
6339.

63{0.
6341.
$342.
63{3.

the SðcreüÈry firsù prescrlbes a llsü under s€clrlon
6?02(c) of thls title, sBe Eec6¡on 407(f) of Pub. IJ. 10H32,
set out â.s a noüo u¡rder section 6320 of bhie title.

Pub. l. 109-280, tit'le VIII, $865(Þ), Aue. l'1, 2006, 120
Stat. 1019, provlded tha,t: "Tho amendmônt m¿de by
ihis sectlon [¿msnding this seotlon] shall apÞly to dô-
terminations mâde aftor tho date whlch iB 60 davs aftev
tbe ale,üo of ühe enaotmont of this Acc [Á,u9. 17, 2006]."

EFFECæIVS DÀTD OF 2OOO AMENDMÊNT

Amendment by sêction l(ax?) ttltle III, $313(bXZXÀ)l
of Pul¡, L. 106-õõ{ effectivs Dec. 21, 2000, and a.mend-
ment by secblon 1(a,X7) [tit]e UI, $818(d)J of Pub. L.
106-554, ef1'sc0ivc aß lf lncluded ln tb€ provlslorls of the
lntemal Rôveoue Sêrvice Resbructut'lng end Refolrn
Act of 1998, Pub. L, 105-206, to whlch such amondmsnl,
rolates, sse seoülon l(a.X?) [ü11ê Iü, $313(f)] of Pub. L,
10ô-554, set, out as e nolre under sectlon 6015 of thl8 title.

EFEECTIVD DATE

Sectio¡ apDlicâblt to collectlon actlons lnlti¿ted
a.f¡sr tho datê $'l¡lch ls 180 dâys after July 22, 1998, ssô
soction 3401(d) of Pu):. L. 105-200, Bet ouü a.s a noù6
under s€ctlon 6320 of this tltle.

PA,IìT II-LEVY

63{4.

Levy ând distralnt.
Surrondor of proÞerby subject to lôvy.
Produobion of books.
ProDerty oxêmÞt from lovy.
Salo of seløed property.
Sals of perlsh¿ble gooals.
Rede¡npti.on of proper'by.
Cerblücâts of salê; deed of reel property,
Legal effect ol cerbificâte of salo of porEoria,l

proÞôrty e¡d deed of real proÞerty.
Iìecord8 of salo.
Expenso of levy and sÂlo,
Applic¿ùtiorì of procoeds of levy,
Authoriüy to rslo8,se lsvy a,nd r6tur! prop-

er¿y,
Cross rofe¡:ences.

AMENDMENTS

1998-Pub. L. 10õ-206, title III, $3401(þ), July 22, 1998,
l1? Stat. 749, aatdod pars heading,

1966-Puþ. IJ. 89-719, tttle I, $104(i), Nov. 2, 1966, 80
Siq!'"f:sp, inser'têd "end reLurn proporLy" ln ltem 6343.
//i

{ 
6sst. l"vv and distraint

tnù.â./tlrority of Secretary
If iì,ny person llable to pay a,ny tâx neglects or

rofuses to pay the same within 10 days after no-
tico and demand, it sha]l be lawful for ühe Sec-
retary to collêct such tâx (a,nal such furthor sÌrm
s,s shall be suffleient to cover ths oxpensos of
the levy) by levy upon âII properöy ând rig:hts to
property (oxcepb suoh pfoporty as is exempü
unaler section 6334) belonglng to such person or
on which úhere is å. lien provialed in thls chapter
for the peyment of stlch tax. Levy may be made
upon the accrued sala,ry or wâges of .1ny offlcer,
employse, or electetl official, of the Uniùed
Stalos, the Dlstrict of Columbia, or any agency
or instrumentallty of the Unlteal States or the
Ðlst'rict of Columbia, l¡y serving a notice of letry
on the employer (as defined in section 3401(d)) of
such officer, employee, or electeil offieial. If tho
Socretary makes a flndins ühat the collection of
sìrch tex is in jeopardy, notice and demand fot'
immediate payment of Buch tex mây be made by
the Secr:etary and, upon failure or rêfusâl to pay
such tâx, collectlon ühereof try levy shall bo law-

Ë
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ful wiuhout regartl bo the 10-day period proviated
in this socüion.
(b) Seizure and salo ofproPortY

The term "lsvy" as used ln this title lncludes
the powor of distraint and seløure by any means.
Excopt as otherwise provlded in sut¡secbion (e), a
levy shall extend only to propêrLy poßsessed ând
obllgations existing at the timo thereof. In any
case in whlch the Secretary may lovy upon prop-
erby or rigl¡ts to property, he may soize and sell
such pfoperby or rlghts to proper0y (whether
real or personâi, tâng:ible or intangible).
(c) Successive seizu¡es

Tvhenever âny property or rlghÚ to propêrty
upon which levy has boon mado by virtûe of sub-
section (a) is not sufficient ¡o satisiy Nhe claim
of t'he Unlted Staües fo¡ which levy is made, ühe
Secreta.ry may, thereafter, and as often as may
be necossary, proceed to levy in like manner
upon any other property liablo bo levv of the
person agâinst, lvhom such clalm sxists, unfil
the amount due from hlm, together with all ex-
pensês, is fuuy pâid.
(d) Rsquirement of notice before levy

(1) In general
Lovy may be made under subsection (a) ut)on

tho salery or wages or othor property of ary
person with respect to a,ny unpaid tax only
aftsr the Secretary has notifiêd such person in
writing of his intention to make such levy.
(2) 30-ilay requirement

The noticB requfred under peragraph (1)
shail be-

(A) given in person,
(B) left at the dweliingi or tl$uai pla,ce of

business of such person, or
(C) sent by certifled or regjstsred mâ,il to

such persons's lâst known address,

no less bhan 30 days before the alây of t'he lovy,
(3) Jeopardy

Paragrq,ph (1) sbâIl not apply to a levy if the
Secretary has made a finding untlsr tho last
sentence of subsection (a) bhat the colloction
of ta,x is in jeopardy.
(4) Informaùion included wiùh notice

The notico roqulred under parâgr*ph (1)
shall include a bdef statement which sets
forth ln simple end nonteshnical llerms-

(A) the provisions of this title relating to
levy antl sale of property,

(B) the procedures applicâble to tho levy
and sale of property under bhis title,

(C) the B,almlnlsürative appeals available üo
ühe taxpayer wibh respoct to suoh levy and
sale and the procedures rolating to such ap-
peals,

(D) the altsrnaùlves avallâble to taxpayors
which could prevent levy on the properüy
(including lnsta,llment agreoments under
section 6159),

(E) the provisions of thls title rolaùing to
r'€demptlon of properby and release of liens
on property, ând

(F) the procedures a,pBlicable to the ro-
domptlon of property ¿nd the release of a
lien on property under this title.
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(o) Conúinuing levy on salary and wages

The effect of a lovy on sala,ry or wages pâyâblo
to or received by â taxpâyor shall be contintlors
from tbe date such levy is first made untll such
lôvy is releasetl under sectfon 6343.
(f) Uneconomical levy

No levy may be mâale on any property if the
amounÙ of the expenses which tho Secretary es-
timates (at the tlme of levy) would be lncurred
by the Socretâry with rospcot to the levy and
sale of such proporty exceeds the fair market
value of such property at the tlmê of 1evy.
(ß) Levy on appoarance date of summons

(1) In general

No levy may be maale on thô propêrty of any
Þer'son on any clay on which such person (or of-
ficer or employee of such person) is rocluired to
appear in rosponse to a summons lssued by the
Secretary for ühe pnr'pose ol collecting any
undorpayment of tax.
(2) No applicatlon l¡r case ofJeopardy

Thls subssctior¡ shâll not apply if the Sec-
retary fintìs that the colìection of tox is in
Jeopardy.

(h) Continuing levy on certain payments
(1) In general

If tho Secrotary approves a levy under this
subsection, the effect of such levy on specilied
payments to or receivod by â baxpâ,yer shali bÞ
continuous from the date such low ls first
made until such levy ls released. Notwith-
Êtanding: section 6334, such continuous levy
shall atta,ch to up to 15 porcent of any speci-
fied payment duê to the tâxpayor.
(2) Specified payment

For the pur.posos of paragraph (1), thô term
"speclfled payment!' means-

(A) any Fealeral payment oüher than a pa,y-
ment for which elisibility is based on tho ln-
come or assets (or both) of a, payee,

(B) any paymort describetl in paragraph
(4), (?), (9), or (11) of s€ction 6334(a), and

(C) any ânnuity or pênsion paymenb under
the F,ailroad Retirement Act or benefit
under bhe Rallroad Unemployment Insur-
ânce Act.

(3) Increase ln levy for certain pa¡rmentc

Paraslaph (1) shall bo applied by substitut-
ing "100 percent" for "15 percent" in the câ,se
of any specified payment due to a vendor of
property, goods, or services soltl or leased üo

bhe Fodoral Government.
(i) No leW during pendency of proceedings for

refund of divisible tax
(1) In genoral

No levy may be matle under subsection (a)
on tho property or rights to property of any
pêrson with respect bo arly unpaid divlsiL¡le tax
dui:lng tho pende:rcy of any proceedlng
broug:ht by such pôrsou in a þroper Fedsral
trial court for tho recovery of eny portion of
such allvisible tax which Ìvas paid by such per-
son if-

(A) the decìsion in such proceealing would
be res judicâta with respect to such unpaid
tax; or
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(B) such person woulal be collaüerally es-
topped fi'om contestingi such unpâid tax by
reâ8on of such procoeding.

(2) Dívísiblo tax
For purposes of parag:râph (1), ths term "di-

visible tax" means-
(A) any tâx lmposeal by sublltle C; antl
(B) tlre penalty imposed bv sectlon 6ô?2

with respect to any such tax.
(3) Excepüions

(A) Certain unpaitl üaxes

This suL¡section shall not apply wibh re-
spcct to eny unpaid tex lf-

(i) tne taxpayer files a written noticê
with thê Secretary which wâivôs the re-
striction lmposed by this subsection on
lovy v/ith respect to such tax; or

(ii) ths Secretary finds that the collec-
tion of such tax is in jeopardy.

(B) Certain lsvies
This subsection shall not âpply bo-

(i) any lsvy to cafry out ân offseù under
section 6402; and

(ii) any levy which was first made before
the date ùhat the applicable proceoding
under this subsection commenced.

(4) Limitation on collection aotiviüy; authority
to enjoin collection

(A) Limitaúion on collection
No procseding in courb for the collecüion

of any unpa,id tax to which paragraph (1) ap-
plies shall bs bsg:un by üh6 Secrotary duriûg'
the pend.oncy of â procosding under such
på.râgraph. Thls subparag¡aph shâll not
applv to-

(i) any counterclaim in e proceeding
under such paragrå,ph; or

(ii) any procoerling relating üo a proceed-
ing under such paragraph.

(B) Authority to e4join
Notwithstanding section 7421(a), a, levy or

colleotion proceecling prohibited by this sub-
soctlon may bo enjolned (dur'Íng the pertod
such prohibition is in force) by thê coult ln
wllich the proceoding under paragraph (1) is
brought.

(6) Suspension of st¿tute of limitaüions on col.
Iecúion

The period of limiùations undor soction 6502
shall bo suspendecl for the Þeriod during: whlch
the Secretary is prohibited unaler this sub-
section from mâking: a ]evy.
(6) Pendency of procoeding

¡'or purposes of this subsectlon, a proceeding
is penaling beginning on the date such procsed-
ing commeûces ând endlng on the da.te Lhat a
final order or Judgiment from which en appoâl
may be taken is entereal in such proceeding.

(j) No levy before investigation ofstatus ofprop.
erty

(1) In general
For purposos of applying tho provisions of

this subchapter, no lovy may be made on any
property or right to property whlch is to be
sold under seotion 6335 until a tho|ough itrves-
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tigation of tho stâttts of such property has
been completed.
(2) Dlemente in investigation

For purposes of paragraph (1), an investiga-
tion of thê status of any properLy shall ln-
cludo-

(A) a verificaüion of tho texpayer's liabil-
itv;

(B) bhe completion of an ânalysis unaler
subsection (f);

(C) the determination that tho equity in
such property ls sufficient, to yield net pro-
ceeds from the sale of such properby to apply
to such liabillty; ând

(D) a thorough consideration of alter-
native collection methods.

(k) No levy while certain offers pending or in-
stallment agreenrent pending or in effect

(1) Offer.in.compromise pending
No levy mâ.y be mede under subsection (a)

on the property or rights to properüy of any
person with rospôct bo any unpâld tax-

(A) iluring the period that an offor-in-com-
promise by such person under section ?122 of
such unpaial tax is pending with the Sec-
retary; and

(B) if suclr offer is rejecteil by the Sec-
retary, during tho 30 days thereafter (and, if
e,n appeâ,I of such rojection is filed wit¡¡in
such 30 days, rlurlng tho period that such ap-
peal is pendlng),

For purposes of subparâg'râph (A), ân offer ls
pending beginnlng on the date the Socretary
accepts such offer for proosssing,
(2) Install¡nenú agr€ements

No levy ma.y be mado under subsection (a)
on the property or rights to property of any
person with respect to any u[paid tax-

(A) during the period thab en offer by such
person for an lnsballmont &gireement under
section 61â9 for pa,yment of such unpa,id ta,x
is pending with the Socretary;

(B) if sucb offer is rojecüed by the Sec-
rebary, durlng the 30 days thet'eaftor (and, if
an appeâl of such rejection is filod witùin
such 30 days, cluring tho poriod that such ap-
peal is pending);

(C) cluring ths perlod that suclr an install-
menù ag:reoment for paymont of such unpôid
tax is in offoct; and

(D) if such agroemênt is termlnated by the
Socretarv, durinei the 30 dâ,ys thereafter
(and, if an appeal of such termination is f:lecl
wlthin such 30 days, iluring: the poriod that
such âppeal is Peniling).

(3) Certsin rules to apply
Rulos $imilâ,r úo the rules of-

(A) paragraphs (3) anal (4) of subsection (i),
and

(B) excêpt in the case ol parâgraph (2XC),
parâgrapl¡ (5) of subsoction (i),

shall apply for purposes of this subsoction.
(J) Croes reforences

(1) For provisions relating to Jeopard¡ see sub-
chapter A of chapter 70.

(2) For proeeedings applicablo to sale of seized
property see section 6335.
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(3) For releæe and noúico of release of lovy, seo on sala,r'y aDd wage8 aDd release and notice of rôleaßo of
secúion 6343,

(.{ug. 16, 1954, ch. ?36, 6BA Stât. ?83; Putt. L.
89-?19, title I, $104(a), Nov. 2, 1966, B0 Staü. 1135;
Pub. L. 92-U8, titls II, $211(a), Dec. 10, 19?1, 85
Stat. 520; Pub. L. 9ç455, titlo XII, $1209(d)(1), (2),
(4), ti¿ie XIX, $ 1906(bX13XA), oct. 4, 1976, 90 Stat.
1?10, l.?11, 1834; Pub, L.97-248, üitle III, $349(a),
Sopt. 3, 1982, 96 Stât, 639; Pub. L. 98-369, div. A,
bitle VII, $714(o), July 18, 1984, 98 Stat, 964; Pub.
L. 100-64?, title VI, $6236(a), (b), (d), Nov. 10, 1988,
102 Stat. 3?37, 3?39; Pub, L. 105-34, title X,
$1024(a), Aue. 5, 1997, 111 Stat, 923; Pub. L.
105-206, title 1II, $$3433(a), 3444(a),3462(b), titte
vI, $6010(f), July 22, 1998, 112 Stât, ?59, 762,'165,
814; Pub. L. 106-554, $1(a)(?) [title III, S313(bX3)],
Dec. 2!, 2000, 114 Stat. 2?63, 2'163A442: Pub. L,
707-747, titlo IV, $416(eX1), Mar. 9, 2002, lL6 Stat.
55; Pub. Ir. 108-357, title VIU, $BB?(a), Ocr,. 22,
2004, 118 Stab. 1641; Pub, L. 112-56, title ïII,
9301(a), Nov. 21, 20L1,125 Stat. ?33,)

IìET'EA.ENCES IN 'IEXT
Tha F,ailro¿d Retlr€mônt Act, referred to in subsec.

(hX2XC), is acb Aug. 29, 1935, ch.81Z, ¿B a.mended senêr-
elly by Pub. L. 98-445, ü1ü]e l, $101, Oot. 16, 1974,88 Stat.
1305, known as ths Rå,ilroad Rêbllement Aot of 1974,
which is classlfied generr¡lly 60 subchapüe¡'IV ($231 et
õeq.) of châpter 9 of Tltle 45, Rellroâde, Fo!' further als-
üails â,nd complete classlflcatlon of [his Acb to the
Code, see Codlfica,tlon note 6Bt out precôding õoction
231 ofTitl8 45, seotlon 23tt ofTitle tl5, nnd'I¿bles.

The n¿llroad Unemployment Insurance .Act, rcfelred
to ¡n subsec. (hX2XC), ls a.ct .iutre 25, 1938, cb. 680, 52
StÀt. 1094, ôs âmonded, Ìvhioh is olosslflsd prlnclpal¡y
to chaDtsr 11 ($351 et seq.) of T¡tle 45, Rallroads. !'or
comDleüe clas8ificai¡on of thls AcL to bhô Cods, soe sec-
tion 36? of Titile 45 and Tablos.

AMENDMENTS

z0u-Suþsec. (h)(3). Pub. L. 172-66 subs¡i¡utod "prop-
orty, goods, or serv¡c€s" for "8iood6 or servlces".

2004-Subsec. (hxg). Puþ. L. 108-357 added pâ,r. (3).
z00?-Sr¡bsec. (kxg). Pub. b, f07-147 ree¡racùed heådlng

wlthoub change a,nd ¿mo¡rded üexl genera,lly. Prior to
amondmenb, text read as followsr "Rules slmllar to tho
ru1e6 of paragTat¡hs (3) aud (4) of auÞsôction (l) sh¿ll
apply for purposes of this 6ubsecbÍon,"

2000-Subsec. (kX3). Pub. L. 100-õ54 substitutod "(3)
end (4)" for "(3), (4), and (5)''.

1998--Sub8ec, (hxl). Pub. L.105-206, $6010(Ð, slrÞ-
stibu¡€d "If tho Sscreiary âpprovês a, lêvy under this
subsectlon, the offect of such levy" for "The e{fect of a
l0vy".

Subsec. (i). Pub. L. 105-206, $3{33(a), added subsec. (i).
Former subsoc. (i) redesignabed (j).

Subsec. (j). Pulr. L. 105-206, $3aa4(¿¡, add€d subsoc. (j).
tr'ol'rner. subsec. (J) rede8¡gnatod (I<).

Pub. L. 10ô206, $3483(e), redeslgnatod Bubsec. (1) as
(i).

Subssc. (k). Pub. L. f05-206, S3462(b), added subsec.
(k). Former subsec. (L) redeslgnâted (i).

Pub. L. 105-206, $3444(¿), rsdeslgnated subsêc. (j) as
(k).

Subsec. (l). Pub. 1,. 10S-206, $å462(b), r'edoeign¿ted sub-
sec. (k) as (l).

190?-Subsccs. (h), (i). Pub. L. r05-i4 âddêd subsec. (h)
ând redoslgn¿86d formor subðec. (h) as (¡).

1988-Subsec. (dX2). Pub. L. 10H47, $6236(aX1), (2),
substibuted "30-day" for "10-da,y" ln heâding and "30
dâ,ys" for "10 days" ln text.

Subsec. (dX4). Pub. L. 100-64?, $6236(a,Xg), added par.
(4).

Subsec. (e). Pr¡b. L, 1û0-04?, $6236(bxr), a,mended sub-
sec. (e) gienorally. Prior to a,mendment, subsec. (e) con-
sisbed of t\ryo pars. rêIa¡lng to effeoü of colÌblnulng levy

1evy.
Subsecs. (0, {c). Pub. L. 10H4?, $6236(d), addod sub-

secs. (Ð and (g). Former subseo. (f) redeslgnated (b).
Subsec. (h). Pub. L. 100-647, $6236(bX2), (d), red€8ig-

nated subseo, (O es (h) a,nd 4ddo(l par. (3).
1984* Suþs€o. (b). Pub. L. 98-369 subsbiùutBd "sub-

sortion (o)" for "subsectlon (dX3)".
1982-Suþsec, (d). Pub. f". 97-248 lnserted a,uöhorlty to

Iovy upon property olheÈ than sala}y of wages, sub-
sbibuted "pelson" for "lndivtdual" wherevor appearing,
deslgnat€d Becond sentenco of former pâr. (1) as par'. (2)
and in Þar. (zXC) as so d6signated substituted "cortiflôd
or toÊ:istered mail" for "mâil", â¡rd redeBigna,üed
for.mor pnr. (2) as (3) and lormer par. (3) aB sullsec. (B).

Subseo. (e). Pub. L.97-248 red661gna,tsd former subsBc.
(dxg) âs (ê). FoÌmor subsec. (e) redeslgiilâted (Ð.

Sul¡sec. (Ð. Pub. Ir. 9?-248 redesignated former subsec.
(e) as (t),

1976-Sul¡sec. (a). Pub. I'. 94455, $1906(bX13XA),
struck out "or hls dolêgâbê" after "Sscrotary" \'/her-
ever a,ppea¡ing.

Sübsec. (b). PuÞ. L. 94-455, $$1209(dXZ), 1906(bXrSXA),
substituted ln second sente¡ce "Except âs oühenvls€
provided in sub$€cüion (d)(3), a. lsvy" for "A levy" and
Étruck oìrù "or hls d€legâto" afüèr "Secreüary".

Subsec. (c). Pub. L. 94-455, $1906(bX13XA), sl,rùck oub
"or his delegabe" aftar "Secretary".

Subsec. (dxl). Pub. I'. 911455, $$1209(dX{),
190t(bX18XA), struck ouü Þrovision tha,ù no addlülonal
notlce shâ,ll be required ln the case of guccessive lcvies
with ¡'especö to such ú&x a,nd "or ht$ delsg'a,to" ûfter
" Secrotfùrï¡ " .

Sutsoc. (dXZ). Pub. L. 9ç455, $1906(bXrSXA), struck
ouù "or his delegats" after "Secretary".

Subsec. (dX3). Pub. Ir. 94-4õ5, S1209(dX1), added pa,r.
(3).

19?1-Subsecs. (d), (e). Pub. lr. 92-f7B addod subsoc. (d)
and redesigrãted former subsec. (d) ¿g (e),

1966-Subseo. (b), PuÞ, L, 88-?19 i¡lserted senüence pro-
viding tbet & levy sÌ¡all exte¡rd only üo property pos-
sessed and obllgå.tions oxisting at the tlmo thereof.

EF¡.EoTIVE DÀTE oF 2011 AMENDMENT

Pub. L. 112-58, title UI, $301(b), Nov. 21, 20U, 125 Stat.
?33, provided tlrat: "The amendment made by this sec-
blon [Rmending this seooion] shall apÞly to levies issued
å,fter bhe datê of lhe eùs,ctmont of bhls Act [Nov. 21,
20111."

EFFEC"TryE ÐATE OF 2OO4 AMENDMENT

Pub. L. 10&-35?, bitle VIü, $88?(b), Oct. 22,2004,118
S6eü. 1642, provldeal that: "The â,mendment ¡nado by
lhis soctlon lamending this seotion] shall ta,ke effeot on
tho date of tlìe onacbmenb of thls .q,cü [Oct. 22, n04],"

EFFECTIVE DÁ,TE OI' 2OO2 AMÐNDMENT

Pub. L. 10?-14?, tltie IV, S416(ê)(2), Mâr'. 9, 2002, 116

Stalr. 55, provldoai that: "Tbe a¡nondrnent made by bhls
subsectlon Jâmending l,his seotionl shall bake effect on
bhe date of the enacùment of thls Act [M¿rr. 9,2002]."

EIFFSCTIVE DATE o¡' 1998 AMENDMENT

Pub. L, 105-206, title III, $3433(b), Jnly 22, 1998, 112

Sbåt. ?60, Þr'ovideal theù: "The âmêndment made by tirls
soction lanlendlng thls secbion] shall â,pply to unp0,id
tax att¡'ibutable to taxable perlods beginning ûfter De-
cemþer 31, 1998."

Pulr. L, 105-206, tltle UI, $3444(b), JLt\y 22,1998, 112
Staü. ?62, provided that: "The âmondments made þy
this secülon [âmending Lhls seclìon] shâ.l1 ¡¿k6 effect on
ths da,te of the enâctment of thls Act Uuly 22, 19981."

Pub. L. 10ã-206, ¡ltle III, $3462(e), July 22, 1998, 112

Süat. ?66, provided tlrat:
"(l) IN aENERá,r,.-Tbe amendmo¡ìts made by tbls 8ec-

tion [4mendirg thls sêction ând sections 6L59 â'nd 1122
of this t¡t1el shall a,Þply to proposed olfers-in-com-
promise ¿nd installmenü ag:r€emorlLs submitted aft€r
the il¿ts of the enaeimenb of thls Act fJuly 22, 1998].
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"(2) SuspsNsroN or corr'.EorloN BY LEvY,-The emend-
menL made Þy subsectlon (b) lamondlng ühls section]
shall ¿pply to offels-ln-comÞromlse pending on or made
after Docomber 31, 1999."

Ame¡rdmenË l¡y ssction 6010(f) of Pub, L, 10ó-206 sffec-
tive, excopü aB otherwlse provided, ¿s lf lncludêd in the
Þrovlsions of bhe ?âxpeyer Rslief Act of 1907, Pub. L.
105-34, to whicb sucb amendment relât€s, see seotion
6024 of Pub, L. 106-206, aet oub a.B a note unalêr secltlon
1 of thls bitle.

EFFEOT{VE DÂTE OF 1997 AMENDMENT

Section 1024(b) of Pub. L. 105-34 providod thab: "The
¿mendmênb made l¡y subsection (a) [â,mend¡ng this sec-
tionl sha,ll aÞÞly to levies issued aftor lh¿ dâ,te of tbe
€nÈcüment of this Acb [Aug. 5, f99?],"

EFFECTIVE DÂTN OT. 1988 ÀMENDMDNî

Section 6236(h) of PuD. L. 10(H47 provlded thât:
"(1) IN GENBRAL.-Tbe amendments made by ihis sec-

tion (other th¿n subsecülon (g)) lamendtng this Becbion
ând seob¡onE 6332, 6334, and 6343 of thls tltlel shall apply
to levies issued orr or after July 1, 1989.

"(2) SuBsÐcrroN (e:).-Th6 ¿msndment mado by sub-
sêction (g) la,monali.¡g: section 633Õ of this titls] shall
app¡y to requests mado on or ¿ùfter Jû,nuôrv 1, f989,"

ÐFFECTIVE DATE OF 1984 AMENDMENT

Amendmeni by Pub. L, 98-369 effectlve âs lf included
ln the provislon of ùhe Tax Equity ånd Flscâ,1 ResÞon-
sibility Act of 1982, Pub. L. 9?-2.18, to which such
amendment teìates, sae sôction 715 of Pub. L. 9B-369, set
out as a noto utrder sectlon 3l of thfs title.

ÐÍ'¡'UcTTVÐ DÄ'l.Þ oÞ. 1982 AMENDMDNT

section 349(b) of Puþ. Ir. 9?-2{8 provided tbat: "'Il¡e
âmcndment made by subsootion (â,) [an1srding tbis sec-
tlonl shall apply to ievl€s made aftèr Decemþor 31,
1982."

EFFECTIVE DATE OF 19T6 AMENDMDNT

Amendmenþ by sôction 1209(dxr), (2), (4) of Pub. L.
94-455 effective orly with resÞecb to levios mødê afier
Fob. 28, 19??, see sectlon 1209(0) of Pub. L. 94-455 ås
amend€d by sscblo¡ 2(c) of Pub. L. 94-õ28, Oct. 17, 1976,
90 Stå,t. 2483, 66ü ouü as a note under seoüior¡ 6334 of bhis
title.

EF.FEoTIVE DATE oF 19?1 AMDNDMENT

Section 2U(b) of Pub. L. 92-l7B uovided tbat: "The
amendments made by bl¡ls sectlon lâmending th1.9 sôc-
tlonl shall ¿pply wl0h respecõ to levles made aftor
March 31., l9?2."

EF}'ECI'IVE DATE OF 1966 AMENDMENT

Amend¡nont by Pub, L. 8F-?19 eppliaa,ble ef0er Nov, 2,
1966, tegardle6s of whon t¡tle or lien of Utritod States
arose or u¿hen lien or lntsresô of enoühôr pgrson wâs âc-
qulred, wlth eortåln exceptlo¡s, see secüion U4(a)-(c) of
Puþ. L. 89-?19, set oub es a note u¡ìder secblon 6323 of
this tlt¡s.

$ 6332, Surtendêr of property subject to levy

(a) Bequiremont
Excep¡ as otherwise providod in this secûion,

â.ny porson ln possession of (or obligated x'ith
respect to) property ol' rights to propell,y sub-
Ject to lovy uBon whlch a lovy has been made
shall, upon demand of tho Secfetary, sì¡rrendor
such property or rights (or discharge such obli-
gation) to the Secreüary, êxcept such patt of bile
property or rights as is, at ths time of such de-
mâ,nd, subject to an â.ttâ,chnont or exectlbion
under any judicial process.

$ 6332

(b) Special rule for life insurance ald endow'
ment contrâcte

(l) In general
A levy on an organization vviüh respect to a

life insurance or endowment contra,ct issued
by such orgalìizatlon shâ]l, wlthout nocessity
for the surrendel of the contract docümênt,
constitute a domând by tho Secretary for pây-
ment of the amount describod in paragraph (2)
and the exorcise of the right of the person
agâinst whom the tax is assesged üo the ad-
va,nce ofsuch amount. Such organization shall
pay ovor such amount 90 alays after se1.vice of
notlce of levy. Such notice shall inclucle a cer-
tification by ùhe Socretary that a copy of such
notice has been nrailed to the person agâinst
whom the bax is assesseal at his lâst known ad-
dress.
(2) Saúisfaotion oflew

Such levy shall be deemed to be satislled if
sueh orgânization pays over to tho Secretary
tbe a,mount which the person agâinst whom
the tax is a,ssessêd could have haal advanceal to
him by such organlzation on tho date pre-
ssribed in paragraph (1) for the sabisfaction of
such levy, lncreasod by tho a,mount of any acl-
vânce (includinei contractual lnterest thereon)
made to such person on or atüer the date such
orgânizatton hacl actual notlco or knowledge
(wlthin the meaning of secüion 6323(iX1)) of the
exlstence of the lien wlth respect to whlch
sueh levy is made, other than an advâ,nce (in-
cluding contractual interest thereon) made
automatically to maintain such contract ln
force under an âgreemenb ontered inÙo bsfore
such orgianization haal such notice or knorÍl-
edge.
(t) Enforcement proceedings

The satisfaction of a levy uncler paragraph
(2) shall be lrrithout prejudice to any civil ac-
tion for the enforcomont of eny lion imposod
by this title with respect to such contract.

(c) Spocial rule for banks
Any bank (as defined in section 408(n)) shall

surlender (subject to an âttachment or execu-
tlon undor Judicial proooss) any deposits (includ-
ing intoresb thoroon) in sucb bank only âfter 21
days after service of levy.
(d) Enforcement of levy

(1) Extenü of personal liabtlity
Any petson who fa1ls ot rôfusos to surrgndêr

â,ny proporty or righùs to property, subject to
levy, upon demancl by the Secretary, shall be
liable lri his own person and estato to ths
Uniùed States in a sìLm equal to the value of
the property or righbs not so surlondered, lrut
not exceeding bhe amount of taxes for the col-
leetlon of whlch such levy has been macle, to-
gether witb costs ând intorest on such sum at
the underpaymont rat'e establishod unalor sec-
tion 6621 f|om tho clate of such levy (or, in the
ca,so of a levy described in section 6331(d)(3),
from the dato such person would otherwise
havo boon obligâtod to pey ovor such amounts
to the ta,xpâyer). Any amount (othor than
costs) recoverod uncler this peragraph shall be
croditod against the tax liability for the col-
lection of \¡¡hich such levy was made.

TITLE 26_INTERNAL R,EVENUE CODE
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(2) Penalty for violation 
In addition to the personal liability imposed 

by paragraph (1), if any person required to sur-

render property or rights to property fails or 

refuses to surrender such property or rights to 

property without reasonable cause, such per-

son shall be liable for a penalty equal to 50 

percent of the amount recoverable under para-

graph (1). No part of such penalty shall be 

credited against the tax liability for the col-

lection of which such levy was made. 

(e) Effect of honoring levy 
Any person in possession of (or obligated with 

respect to) property or rights to property sub-

ject to levy upon which a levy has been made 

who, upon demand by the Secretary, surrenders 

such property or rights to property (or dis-

charges such obligation) to the Secretary (or 

who pays a liability under subsection (d)(1)) 

shall be discharged from any obligation or li-

ability to the delinquent taxpayer and any other 

person with respect to such property or rights to 

property arising from such surrender or pay-

ment. 

(f) Person defined 
The term ‘‘person,’’ as used in subsection (a), 

includes an officer or employee of a corporation 

or a member or employee of a partnership, who 

as such officer, employee, or member is under a 

duty to surrender the property or rights to prop-

erty, or to discharge the obligation. 

(Aug. 16, 1954, ch. 736, 68A Stat. 784; Pub. L. 

89–719, title I, § 104(b), Nov. 2, 1966, 80 Stat. 1135; 

Pub. L. 93–625, § 7(a)(2)(D), Jan. 3, 1975, 88 Stat. 

2115; Pub. L. 94–455, title XII, § 1209(d)(3), title 

XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1710, 

1834; Pub. L. 99–514, title XV, § 1511(c)(9), Oct. 22, 

1986, 100 Stat. 2745; Pub. L. 100–647, title I, 

§ 1015(t)(1), title VI, § 6236(e), Nov. 10, 1988, 102 

Stat. 3573, 3739; Pub. L. 101–508, title XI, 

§ 11704(a)(27), Nov. 5, 1990, 104 Stat. 1388–519.) 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–508 substituted ‘‘this 

section’’ for ‘‘subsections (b) and (c)’’. 

1988—Subsec. (a). Pub. L. 100–647, § 6236(e)(2)(A), sub-

stituted ‘‘subsections (b) and (c)’’ for ‘‘subsection (b)’’. 

Subsec. (c). Pub. L. 100–647, § 6236(e)(1), added subsec. 

(c). Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 100–647, § 6236(e)(1), redesignated 

subsec. (c) as (d). Former subsec. (d) redesignated (e). 

Pub. L. 100–647, § 1015(t)(1), inserted ‘‘and any other 

person’’ after ‘‘delinquent taxpayer’’ and struck out 

sentence at end providing that in the case of a levy 

which is satisfied pursuant to subsection (b), such orga-

nization shall also be discharged from any obligation or 

liability to any beneficiary arising from such surrender 

or payment. 

Subsec. (e). Pub. L. 100–647, § 6236(e)(1), (2)(B), redesig-

nated subsec. (d) as (e) and substituted ‘‘subsection 

(d)(1)’’ for ‘‘subsection (c)(1)’’. Former subsec. (e) redes-

ignated (f). 

Subsec. (f). Pub. L. 100–647, § 6236(e)(1), redesignated 

subsec. (e) as (f). 

1986—Subsec. (c)(1). Pub. L. 99–514 substituted ‘‘the 

underpayment rate established under section 6621’’ for 

‘‘an annual rate established under section 6621’’. 

1976—Subsecs. (a), (b). Pub. L. 94–455, § 1906(b)(13)(A), 

struck out ‘‘or his delegate’’ after ‘‘Secretary’’ wher-

ever appearing. 

Subsec. (c)(1). Pub. L. 94–455, §§ 1209(d)(3), 

1906(b)(13)(A), inserted ‘‘(or, in the case of a levy de-

scribed in section 6331(d)(3), from the date such person 

would otherwise have been obligated to pay over such 

amounts to the taxpayer)’’ after ‘‘date of such levy’’, 

and struck out ‘‘or his delegate’’ after ‘‘Secretary’’. 

Subsec. (d). Pub. L. 94–455, § 1906(b)(13)(A), struck out 

‘‘or his delegate’’ after ‘‘Secretary’’. 

1975—Subsec. (c)(1). Pub. L. 93–625 substituted ‘‘an an-

nual rate established under section 6621’’ for ‘‘the rate 

of 6 percent per annum’’. 

1966—Subsec. (a). Pub. L. 89–719, § 104(b)(1), sub-

stituted ‘‘Except as otherwise provided in subsection 

(b), any person’’ for ‘‘Any person’’. 

Subsec. (b). Pub. L. 89–719, § 104(b)(2), added subsec. 

(b). Former subsec. (b) redesignated, with amendments, 

as subsec. (c)(1). 

Subsec. (c). Pub. L. 89–719, § 104(b)(2)–(4), redesignated 

as par. (1) provisions formerly set out as subsec. (b), in-

serted provisions that any amount other than costs re-

covered under par. (1) shall be credited against the tax 

liability for the collection of which the levy was made, 

and added par. (2). Former subsec. (c) redesignated (e). 

Subsec. (d). Pub. L. 89–719, § 104(b)(4), added subsec. 

(d). 

Subsec. (e). Pub. L. 89–719, § 104(b)(3), redesignated 

former subsec. (c) as (e). 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 1015(t)(2) of Pub. L. 100–647 provided that: 

‘‘The amendment made by this subsection [amending 

this section] shall apply to levies issued after the date 

of the enactment of this Act [Nov. 10, 1988].’’ 

Amendment by section 6236(e) of Pub. L. 100–647 appli-

cable to levies issued on or after July 1, 1989, see sec-

tion 6236(h)(1) of Pub. L. 100–647, set out as a note under 

section 6331 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 applicable for purposes 

of determining interest for periods after Dec. 31, 1986, 

see section 1511(d) of Pub. L. 99–514, set out as a note 

under section 47 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 1209(d)(3) of Pub. L. 94–455 ef-

fective only with respect to levies made after Feb. 28, 

1977, see section 1209(e) of Pub. L. 94–455, as amended by 

section 2(c) of Pub. L. 94–528, Oct. 17, 1976, 90 Stat. 2483, 

set out as a note under section 6334 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–625 effective July 1, 1975, 

and applicable to amounts outstanding on such date or 

arising thereafter, see section 7(e) of Pub. L. 93–625, set 

out as an Effective Date note under section 6621 of this 

title. 

EFFECTIVE DATE OF 1966 AMENDMENT 

Amendment by Pub. L. 89–719 applicable after Nov. 2, 

1966, regardless of when title or lien of United States 

arose or when lien or interest of another person was ac-

quired, with certain exceptions, see section 114(a)–(c) of 

Pub. L. 89–719, set out as a note under section 6323 of 

this title. 

§ 6333. Production of books 

If a levy has been made or is about to be made 

on any property, or right to property, any per-

son having custody or control of any books or 

records, containing evidence or statements re-

lating to the property or right to property sub-

ject to levy, shall, upon demand of the Sec-

retary, exhibit such books or records to the Sec-

retary. 

(Aug. 16, 1954, ch. 736, 68A Stat. 784; Pub. L. 

94–455, title XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 

Stat. 1834.) 
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for the tâx to which the installment'
agreemenü rela,tes.

(2) Prcceedings in co.nt. Elxcept as oth-
€rwiso provided in this parâgraph
(bX2), the IRS wlll not refer a câse to
the Department of Justice for tho com-
mencement of a proceetling in court,
âgainst a. person n¿med in ân install-
msnt agreement or proposed install-
ment aEroement, if levy to collect the
liabilily is prohibited by parasraph
(aXl) of this section. Wibhout regard to
whether a person is named ln an 1n-
stallmont agreement or proposed ln-
stallmsnt agreement, howevor', the IRS
may authorize the Department of Jus-
ticê to file a counterclaim or thirtl-
party conrplainb in a refund â,etion or
to Joln that person in any other pro-
coeding in which liabiliby for the tax
thab is the subject of tho ìnstallmenù
agiroement or ploposod insta,llmenb
agreemenll may be ostablished or dis-
putod, inclurling â suit âgeinst the
United Sõates under 2B U.S.C. 24L0. Tn
a,ddition, the United States may f1le a
claim in any be,nkruptcy proceeding or
insolvency action brought by or
against such porìson. If a person named
ln an instâllment agÍeemont is joinsd
in a proceodir'¡g:, the Unlteal States ob-
tains a judgiment against that person,
a,nd tho ca,se is referr'ed back to the lRS
for collection, collsetion will continuê
to occur pursuant to the terms of the
instaliment agreement.

(e) Statute ol limitations-(1) .Søspe7¿-

sion of the stahúe oÍ limita,tions on collec-
t¿on. Tl'Le statute of limiba.tions under
sectlon 6502 for. oollectlon of any liabil-
lty shall be suspelìded during: the pe-
riod thal, a proposod installment âgree-
ment relating: t,o tha¿ liabill0y is pend-
ing with the III,S, for 30 days imme-
diately followÍng the rejection of a pro-
posod installmont âg:rsêment, ând for
30 days immediately following tho ter-
mination of an installmen¿ agreêm€nt.
If, wíthin Lhe 30 days following the re-
Jection or lor:mlnation of an install-
mênt âelreement, the taxpayor files an
appeal with tho IIìS Office of Appeâls,
the statuLe of limitations for colloc-
tion sha,ll be suspended whilê the rejoc-
tion or termination is boingÌ considerod
by Appeals. The statute of limitâtions
for collectlon sha1l continue to run if
an exception under paragraph (a)(4) ol

ï.Þ-p{,t"r-Fn"??41?, 
D6r:.r8-iãoã 
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thls sec¿lon applies and levy is not pro-
hibited wlth rospect to the ¡axpayer.

(2) Wøiþers ol tlte statute ol ¿inito,tiong
on collection. Tho IR,S mây continue to
requost, to bhe extent permissiblo
under seetion 6502 ând S301.6159-1, thalj
the taxpayor ag?ee to a re¿Isona,ble êx-
tension of the stâ,tute of limitaùions for
collection.

(d) Elfectioe do,te. T}¡ls section is ap-
plicablo on Docember 18, 2002.

(â,) Il,equ¿rement--(I) In general. Except
as oühorwise providetl in $301.6332-2, re-
lating to levy in l,he câse of llfe insur-
alìce and ondoì¡¡ment contracts, and 1n
$301".6332-3, rclatlnei to proporty lrold by
banks, any person in possesslon of (or
obligatod with respect to) proporty or
rights to property subject to ìevy and
upon whlch a lovy has been made shall,
upon demand of the district director,
suÛonder the properfy or rights (or
dischargo tho obligâ,tion) to the dls-
trict director, except that part of the
property or rights (or obligation)
which, ât tho timo of the demantl, is
actually or constructively under ths
jurlscliction oI a court because of an at-
tachment or exocutlon under' ¿ny iuali-
clal process.

(2) LeÐu on tto,nlc deposits held, in oflices
outsid.e the Uftited. Sta,tes. Notwith-
standing subparagraph (1) of this para-
graph (a), lf a levy has been made upon
proporty or rights to property subject,
to levy which a bank eng:ag:ed in the
banking business in the United States
or a possession of the ltnfted Stetos is
ln Boss€ssig¡ e{ lo¡ ohliga,ted wiùh re-
sl:\ect to), tl+.e Orurrnrls*cionor shâll nol
ónforce [ho l8vy wiÈh r'€specL ùo åny de-
Dosr¿$ hekl irr a¡r office of the trÂnk ot¡t-
$6b t'iiê tlmlr¡tt Sr¿ius of rr pôsffê€tron

'* tÊte Unitod Sl¡â.tôs. nnless bùÉ n¿-¡t¡cq
.5f levv speoifles tiìât, Lhê d¡$[rlc¿ rnt'ec-
tûr lnbetlds tc roe¿h sr¡cl¡ deuosits. ïhe
rrotice ol Ievy *b*l{ noõ spocify tha,t the
allEtrict dirêctor intends to reach such
deposlts unless the district alirectol be-
lieves-

(i) That the taxpayer is within ùì\,
jurisdiction of a U.S. court at the tlme
the levy is made and that the bank is.
in possession of (or obligateil with r'e-
spect to) deposits of the baxpayor in an

\

299

399



s 30r,ó332'l

ùffice of the bank outsido tho United
lBta¿es or a possossion of ühe United
Süates; or

(ii) That the t¿xpnycr is not wlühiìl
the jurisdiction of a U.S. courb at the
time the levy is maale, thât the bank is
in possesslon of (or obligated with ¡'e-
spect to) deposits of the baxpayer in an
offico outside the lJnited Stâ,tes or a
possession of bhe Unitsd gtates, anal
that such doposits consist, in whole or
in part, of funds transforred from the
United States or a possossion of tho
United Stabes in ordel to hinder or
alolay the collection of a tax imposed
by the Codo. For purposos of this suþ-
parag:raph, the t'erm "poBsession of the
United States" includes Guam, the
Mldway fslands, the Panama Canal
Zone, thê Commonwealth of Puorto
Rico, .A.merÍcaìì Samoa, the Virgin Is-
larrtts, nrril Wake Islancl.

<1r) Enlorcement ol leuu*G) Ettent of
persona,l ¿iabilita. Any person who, upon
demand of the districb director, fails or
refusos to surrender any property or
right to property subjocù'0o levy is lia-
blo 1n his own person and estate in a
sum €qüal to the value of the property
or righüs not so surrendered, togiobher
with costs ânal interest. The liability,
howeveÌ, may not sxceod the amount
of the taxes for the colloction of whlcb
the levy was made. Interest is to be
computed at the ânnual late lsforred
to ln regulatfons untler section 6621
from the date of the levy, or', in the
câse of â confinuing lovy on salary or
wages (see sectlor 6331(dX3)), from the
date the person would otherwise lrave
been obligateil to pay ovor tbe wages or
sâlary to the taxpayer. A,ny amount re-
covered, other than cost, will be cred-
lted against ths tax liability for the
collection of whiclr tbe Iêvy was maile.

(2') Pene¿tu for riolo,tion.In additior to
the personal llabllit'y described in sub-
paragraph (1) of this paragraph (b), âny
person who is l'equired to surrendor
proporty or rlghts to propsrty and who
fâlls or refuses to surrender bhêm with-
out reasonable cause is liable for a pen-
alty equa,l to 50 percent of bhe amount
recoverablc unaler section 6332(dX1), No
part of the penaity described in this
subparag:raph shall be crêdited âgaingt
the tax llabllity for the collecblon of
whích thô lovy was mede. Tho penâ.lty
described in this subparagraph is not

2ó CFR Ch. I (4-t{7 Ed¡t¡on)

applicâble in cases whêre bonâ, fide dis-
pute exlsts concer'¡ring: the amount of
the property to be surronderetl pursu-
ant to a levy or concernlng the legal ef-
fectiveness of bhe levy. However, if â
cou¡'t in a later enforcement suit sus-
tains tho levy, then roasonable causo
woulcl usually not, exist to refuse to
honor a later levy made undor slmiLa¡
clrcumsta,nces.

\a) *futt ol honortlg lew-$) In gen-
erø\, Atly PeJsgn ilg pcseeßólott of, ot't¡h-
tl!$?,üd wll,ir reBpect to, proBorty or'
rights to properby su¡je¿S i;u lev.y n¡¡tl
upon urhlch s i --;'has beerr ms¡¡,'r who,
'BÞ:å dùnìand by the di-¡4iùt diroctor,
surrendors the ¡rr?erty or rights tJ
proporüy. rr' räscharg'es tl¡c < [ri€+t{on.
to th¡, dlstrlet !ï Riiriûr, or who pâys fr
lta¡qy / t$¿scribed in p¿rrâg:raph (tr(l)
of this soction, is cllschargc{ Èom aryg
obligaüion or liatrillty hr tt¡,e Mi\-
quent taxpayêf itnd í!fi:,t oan"" nu"aot,
witÞ r'es¡recb to üho propôrty or ri{â**i¡
to prûperby arising from the s,ri'l,enaler
ûr payment.

(Ð ¿'.rcr.llfirJr ßw cøfain incotrectTy sur-
rend,ercd propstt'lJ. Any person who sur-
renders to the Intemal S,evenlre Serv-
1c6 propêrty or rlghts to property nob
properly subjoct to levy in which the
delinquent baxpayer haõ no apparent
inùerosü is not relievsd of liability to a
third pârty who ha,s an intorest in bhe
property. However, if the clelinquent
taxpa,ysr has an apparent interost in
property or rights to pxoperty, a, person
who makos a giood faith determination
bhal such property or rights to prop-
orty in hls or her possession has been
ìeviod upon by the Internal Revenuo
Ssrvlce and who surrenclers the prop-
erty to the Unlùed States in response
to the levy is rellved of liabili¿y to a
thiral pâr'üy who has an interest in the
property or rig:hts to p¡operty, sven if
it is subsequently determined that the
proporty wag not properly subiect to
1evy.

{3) Remedl¡. In situaTions described in
parag:raph.s (c)(1) and (cX2) of thls sec-
tion, taxpâyers and third parbies who
have en interest in properby surren-
dered in responsê to a. levy ¡T¡ây securo
from the Internal Ììovenue Servico tho
administrative relief provided for in
section 6343(b) or may bring: suit to re-
covor thc property under section ?426.
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(4) Era,?nples. The provisions of this
paragraph (c) may be illustraõed by bhe
following examples:

Eïønple ¡. M Bank is served with a notlce
of levy for an unpaid tax liobility duê from
A in üh6 ¿mount of $2,000. M Ban¡r ho¡dg
$2,000 in a checking account in the nemos of
A or B or C. Althoueih ¿U of tbe deposifs lnto
the account wo¡€ made by B and C, A has an
unrostì'lcted rlgbt to \¡/lbhdraw the funds
from the a,ccount. M Bank 8url'êndeÌ'6 ühe en-
Irire accounb !o the dlstrlct dirocbo¡'aL the
end of ùhe holdlng: period provlded in section
6332(c). Undsr paragraph {c)(1) of this sec'
bion, M J3â,nk ls not l¡alrle to B or C for øny
amount, evon i{ B or C p¡ove thaL bl¡B fundg
ln tbe âccoune dld not belong to A, beceuse
A's unrestricüed rig:hb ùo wibhdr'¿w the funals
ls ¿n lnterest whlch ln subj€ct to levy. B or
C may, howovor, seek the reþurn of the fundõ
from tho IJnttcd Stôbes as provided in ssc-
tlons 6343(þ) ønd7426 of the Internal Rev€nue
Code.

Euüwle 2. A ts tndebted bo B for $400. Un-
bek¡ownsl to A, B b¿s assig:rod hls righb fo
reoeivo paylnent to C. A ls sôrvod wiüh a no-
tice of levy 1'or er unpoid bax llabili¡y due
Jrom B for $1100. A, acting witlr no knowledge
of th€ asslgnmont ùo C, suÌaenders S400 to the
dislrlcb allÌector. A is d¡schalg€d tr'om his ob-
ligation to pa,y B, tho taxpayer. Under para-
greDh (axz) of this sscTlon, beca,use B had an
aDp4¡'ent interest in bhe funds that A owed bo
B, and bocÈuse A de¡ormlned ln good faith
tlrât üho6s funds bod þeen levied upon, A ls
âlso discharg:ed fi'om any uability to c, even
tt¡ough t,be money ls not p¡'operly subiôcb bo
lovy. C may, howovor, seek return of üho
payment from tho United State$ as provided
in Bsot¡ons 6343(b) ond ?426 oI tho Intel'nai
Revenuo Code.

Exønple J. M Bank iE serveal wlth a notico
of levy for an unpald l,ax uâ,bility due from
"Jûhn H. smith, Sr'." in the amount of $õ,000.
M Ban¡r fa,ils to read the notice of lovy ca,¡€-
fully. lÀ/hon seârchlng lts record8, M ¡lenh
finds the name of "John H, Smlth, Jr." and
looks no ful'lher. M Bâ,nk surronders Sõ,000
frorn John H. Smibh, ¡'.'s checking: accounù
¡o bhe custt'lct dir€c0or. M Ba¡rI( is not dls-
chârged fi'om liabiliùy under section 6332(€)
of Lhe Inüeì'nal Revenue Code because tho de-
linquênü tñxpayer (John H. Smith, SÌ.) had
Do appalont interest in the a,coount of John
H. Smith. Jr. (GenerâIly, John H. Smlüh Jr.
m0,y seek return of ths payment fiom bbe
Unitêd St¿tes as provided ln sectlons 6343

^,^d'.t426 
of 6he Inbsrna¡ Revenue Code.)

Exernple 4. M Bå,nk 1s selved with a notlce
of lêvy {or an unÞald tax liability duo from
"Robsrt A, Jones" ¡n the amount of $õ,000, M
Bank seercbes its rccords â,td identlfioB fout'
seÞaÌ'a,ts account6 of $-t,000 ea.ch in the namo
of "Robert A, Jonos." All four accounts llst
different addresðês a¡:d soclal secul'lby iden-
tlflcaùlon nu:rrbe|9. M Bark suuendsrs all

s301.ó332-2

four accounts tota,lllng $4,000 ln respoûso fo
the lsvy, M Bank could not in giood faith
hevs dête]'mined thab all fonÌ accounts wsra
lsvied upon. Thorefore, M Bank is noù di8-
cba,rged from liability to âny pêrson other
than the taxÞa,ye¡ whose ¿ccount wBÊ levied
upon.

(5) EfÍectit¡e d.øte. Paragraph (c) of this
section is effective January 11, 1993.
However, personÊ surrenderlng prop-
erty to the Internâ,I Rovenue Servico
mây rely on tho regulations wibh re-
spsct to levies issued âftêr November
10, 1988.

(d) Person d,efined. The term "per-
son," as used in secüion 6332(a) antl this
soction, incluties an officer or employes
of â corporablon or a member or em-
ployee of a p€ùrtnership, ürho is under a
duty to surlendor the proporty or
rights to property or to dischargio the
obligation. In the case of a levy upon
üho salary or \4'ages of a¡r officer, em-
ployee, or electoal or âppointêil offlclal
of the Unitod Stâtes, the District of
Columbiâ,, or any agency or instrumen-
tality of either, the term "person" iÍr-
cludos the officer oï employee of the
United Stateõ, of the Disbrlct of Co-
lumbia, or of such âgêncy or instru-
montality who is unaler a duty to dis-
chargo the obligâtion. As to the officer
or employee who is under such dury,
sso parasraph (â)(4Xi) of S 301.6331-1.

[32 FR, 15241, Nov. 3, 196?, as amoadod by T.D.
7180, 3? ¡'R 731?, Apr. r3, 19?2; T.D. ?620,44 FR,
2?988, May 14, 19?9; T. D. 8466, 5B FR U, Jtn.
4, 1993i T. D.8{6?, 58 FR,3820, Jên, 12, 19931

$301.6332-2 Surrender of proper"ty
eubject to levy in the case oflife in.
surânce and endowmenü contracts.

(a,) In generctL This secùion providos
Bpecial rulos relating to the surrender
of Bropêrty subject to lovy in the case
of life insurance â,n¿l entlowment con-
tracls. The provisions of $301.6332-1
which relate generally to the sul'render
of property subject to levy app1y, to
the extent not inconsistent with the
Bpecial rulos set forth in this section,
to a levy in the case of life lnsurance
ancl ondowment conüracts.

(b, Ellect of seralce of not'ice of leuv-
(1) h generar.-(i) A notice of levy
servetl by a dlstrict director on ân in-
suring organization with respect to a
life lnsurânce or endowment contract
issued by ühe organization shall con-
stitute-
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tho district director he shâll notify the
assistant regional commissioner (âlco-
ho], tobacco, ând firearms) for the re-
gion $'herein the district is located
who will take chargo of the property
anal arrango foÌ iùs alisposal or reten-
tion under the provisions of law and
regulablons applicable theroùo.

[32 fR 15241, Nov. 3, 196?, as amended by T.Ð.
?188, 3? FR 12?9{, June 29, l9'l2i'I.Ð. À'I'F-'33,
4l FIì 44038, Oct, 6, 19761

$301,?322-1 Delivery of soized prop-
erty to U.S. marshal,

Any forfoitable property which may
bo seizod under the provisions of tho
Code may, at the option of tho assisb-
ant regional commissioner (alcohol, to-
bacco, and firearms) be d€liver€d io lthe
u,s. marshâl 0f the judicial district
whorôill the property was seized, and
Iemain in the câre and custoaly and
uÌlder the con¿rol of such marshal,
pending Lhe disposal thoreof es pro-
vided by la,w.

[32 FR, 16241, Nov. 3, 196?, âs a.mended by'I.D.
?188, 37 FR 12?94, June 29, 1972i T.Ð. ATE-33,
4l FR,44038, Oot, 6, 19761

$301.7324-1. Special disposltion of per-
iehable goods,

For reg:ulations relâ,titlg bo the diË-
posal of porishable goods, see $1?2.30 of
this chapter (Disposition of Selzed Per-
sona,l Properfy),

$301,732õ-1 Personal property valued
at $2,500 or lese.

For regulâtlons relatingi to bhe for-
feiture of personal properby valued at
$2,500 or less, see patt l12 of this ohap-
ter (Disposition of Seized Personal
Property).

$301.?326-1 Disposal of forfeited or
abandoned properüy in special
caaes.

(a) Coin-operated, gwning deuices. I'or
regulations relating to tho dlsposal of
coin-oporated gaming devicos, soo
$172.65 of this chapter (Disposition of
Seized Personal Property).

(b) Na.reotics. F.or Ìegulations relaùÍng:
to úhe disposal of forfeited nârcotic
drugs, see 21 CFII 302.56. For bhe dis-
posal of forfeited marihuana, see 26
CFR, (1939) 152.99 and 152.100 (Regula-
tions under the Marihuana Tax Act of
193?, as amended),

2ó CFR Ch. I (4-l-07 Edition)

(c) Fireo,rms. For regulations rolating
to the alisposal of forfeitod firearms or
ammurltion, see $1?8.166 ol ühis chap-
ter (Commerce ln Firearms antl Ammu-
nition), and $1?9.182 of this ciraptor
(Machine GunB, Dêstructlve Devices,
and Certain Other Firearms).

[32 FR, 15241, Nov, 3, 1Ð6?, aB amênded by T.D.
?188, 37 FIù 12796, Juûe 29, 19?21

*30t.7327-l Customs laws applicable.
For rsgulatlons relâbirìg to tho re-

mlssion or mltig'atlon of forfoitures,
see part 1?2 of this chapter (Disposition
of Seized Psrsonal Property).

Judiciol Ptoceedings

CIVIL AcTIoNs BY TIIE UNITED STATES

S301,7401-1 Authorization.
(ù) In geners,l. No civil action for the

collectlon or recovery of taxes, or of
any fine, penalty, or forfeibure, shall be
cornmenced unless the Commissioner
tor thê Diroctor, Alcohol, Tobâcco and
Firearms Division, u¡ith rosp€ct to tho
provisiong of Êubtltle E of the Coclo), or
the Chief Counsel for the Internal llev-
enue Service or hls delegete authorizes
or sanctions the proceedin8is and the
Attornoy General or his dolegate d!
rocts that the action be commenced.

(b) Propertu h.eld bU Dar¿lcs. The Com-
missioner shall not aubhorizo or sanc-
tion any civil actlon for the collection
or rccovory of taxes, or of any fins,
pðnalty. or focf€ituJe, from â¡y depos-
Its lìeld i¡ì a fðr'et€:!l onlc€ of ¿ lur¡r]ç en-
gagod ln the banklng buslnegs in

õi
ihs
r,hoIltrlted Siaïe¡

ijnlted ittrtsts
i¡ei'io+e+--

(Ð îræt the is within the
jurisdiction of a U.S. court a,t ùhe time
tho civil actlon iB authorized or sânc-
tioned and that the bank iB in possos-
sion of (or obligated v¡ith respect, to)
tleposits of the taxpayer in an office of
the bank outside the UniLed Statês or
â possession of the United Stâtos: or

(2) That the taxpayer is not rvíthin
the jurisdiction of a U.S. court at the
time the civil action is authorized or
sa,nctioned, that tho ba.nk is in posses-
sion of (or obligated with respect to)
deposiùs of the taxpayer {n an office
outside the United States or a posses-
sion of the United Statos, and bha,t
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such deposits consist, 1n whole or in
part, of funds trânsferreal from the
Unitstl States or a possession of the
United States in order to hindor or
delay the collsction ol ù bax inrposed
by the Code.

tr'or purposes of this para,graplr, th€
term "possession of the Unltod States"
includos Guam, the Midway IsÌancls,
the Panâma Cana.l Zono, the Common-
wealth of Puorto lllco, Amorican
Samoa, the Virgin Islands, antl Wake
Island.
[32 FR 15241, Nov. 3, 1967, as amended by T.D.
?188, 3? AR Uf96, June 29, 19721

$SO1.7403-f Action to enforcs lie¡r or
to eubject properúy to paymeut of
tax.

(a) CiaíI øctions. In any ca$e where
there has boen a refusal or nogiloct to
pay any tâx, or to dlschargie âny liabil-
ity in respect thoroof, r¡¡hether or not
levy ha.s boon mado, the AtLorrey Gon-
eral or bis delegâte, at the roqì¡ost of
the Commissioner {or the Director, Bu-
rsau of 'A,lcohol, Tobâ,cco, and Fire-
arms, or ühe Chief Counsei for Lhe Bu-
roau, wlth respect to the provislons of
subtitle E of the Codo), or the Chief
Counsel for the Intornal Rsvonue Serv-
ice or his delegate, may direct a civil
action to bo filed in a distlict court of
tho Unitod Stâtes to enforco th6 lien of
the United States uncler the Codo wlth
respect to such tax or liâ,bílity or to
sublect any propsrty, of whâ,tever nâ-
ture, of the dellnquent, or in ï¿hich he
has any right, üitle or interest, to the
payment of such tax or llability. In any
such proceealingi, at tho instânce of thê
United States, ühe court may appoint a
receive¡ to enforce the lien, or, upon
ceÌtification by the Commissioner or
ths Chlef Counsel for the Internal R,ev-
enue Service during: the pendency of
such proceedings that it is in tho pub-
1ic interost, may appoint a receiver
with all the powers of a receivsr in eq-
11ity.

(b) Ard by the United ,Støtes. If prop-
erty is sold to satisfy a first lien held
þy tho United Statos, the Unitecl
States may lrid at the sale a sunr which
does not exceed ühe âmount of its 1i6n
and the expenses of the sale. See also 31
u.s.c. 195.

lT.D. 7305, 39 !'R 9950, M¿r. 15, 19?41

s 301.7409-¡

$1101.7404-1 Authority to bring civll
action for estste üax€s.

(a) If the estate tax lmposed by chap-
ter 11 of the Code is not paid on or bo-
fore the last alate prescribeal lbr pay-
meni, the atistr'1ct clirector shall pro-
ceed ùo colloct the tax under tho provi-
sions of generâl lâw: or âpBroprlats
proceedlngs in the name of the United
States may be commoncod in any court
having jurlsdlction lo subject the prop-
erty of tho decedenb to bB solal under
tbo judgmont or decree of the court.

(b) The remedy by actlon provitled in
s€ction ?404 is not exclusive. The dis-
bricb director may proceed to collect
tho tax by levy, âB provid€d in sectlon
6331, on any or all property or rights to
propergy of the ostate, or collectlon
may tle enforced by an appropriate ac-
tion against the oxecuior, certain
transferees, trustees, and beneficiaries
for their porsona,l liabtlity. See
$20.2002-1 of bhls châ,püsr (Estate Tax
Regulatlons).

$301.7406-1 Disposition of judgments
aud moneys recovered.

Àll judgmentg anal moreys recovered
or roceivod for taxes, costs, forfeituÌes,
and pena,lties shall be Baid to the dis-
trict director as collections of internal
revenue taxes.

$301,?409-1 Action to eqioin flagrant
politlcal oxpendiüures of section
5Of (cX:l) orgauizaùions.

(a) Letter to organzizøtion. ïtlhen the
Asslstant Commissioner (Employee
Plang anal Exempt Org:anlzatlons) eon-
cludes that a section 501(cX3) organiza-
tion has eng:aged in flâglant Bolitica1
intervention and is llkely to continue
to engiå,ge tn political intorvention that
lnvolves politica.l expenditures, the As-
sistânt Commlssloner (Ilmployee Plâns
and Exempt Organlzatlons) shall send a
Iotter to the orgânization providing ib
with the facts based on wlrich the Serv-
ice believes that tho organization has
been engaglng ln flagrant politicâl
lntervenblon and is likely to continue
to eng:a.ge in poliüical intervention that
involves poliúical expenditures. The or-
ga,nization will have 10 calendar days
after the letber Ís sent to respond by
estâblishlrg thât it wlll lmmealiately
cea,so engaging in politica.l intsrven-
tion, or by providing the Service wiüh
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SUBMISSIONS1 

Article XXVII of the Convention 

1. The defendants’ effectively submit that the “may be relevant” standard 

should be taken to allow for fishing expeditions, because maximum surveillance will 

lead to maximum compliance, and that in turn would promote the goal of combating 

tax avoidance and evasion.  There are several flaws with this position. 

2. Firstly, the defendants’ proposed construction of the parties’ intent utterly 

ignores the value of privacy.  Both Canada and the US are liberal democracies where 

freedom from intrusion and personal autonomy are foundational values.  Moreover, 

privacy is itself an important tool to promote compliance in self-assessment tax 

systems, as explicitly recognized by the Supreme Court of Canada: 

As alluded to already, Parliament recognized that to maintain the 
confidentiality of income tax returns and other obtained information is to 
encourage the voluntary tax reporting upon which our tax system is based.…  
The opposite is also true:  if taxpayers lack this confidence, they may be 
reluctant to disclose voluntarily all of the required information….2 

3. Secondly, if, as the defendants would have it, Financial Institutions (“FI”) 

account information is disclosable under Article XXVII wherever it assists to 

determine whether the holder is a taxpayer in the other jurisdiction,3 then 

Article XXVII would enable unlimited disclosure of everyone’s FI account 

information, since an account on its face may contain no indicia of tax residence in 

the other jurisdiction yet be held by a taxpayer of the other jurisdiction.4  The 

                                                 
1 defined terms in these Submissions have the same meaning as in the Plaintiffs’ Memorandum of 
Fact and Law dated May 8, 2015 (“Plaintiffs’ Memorandum”) 
2 Slattery (Trustee of) v. Slattery, [1993] 3 S.C.R. 430 at 444, Plaintiffs’ Memorandum Tab 12; see 
also:  Gernhart v. Canada, [2000] 2 F.C.R. 292 (C.A.), Plaintiffs’ Memorandum Tab B 
3 Defendants’ Memorandum of Fact and Law (“Defendants’ Memorandum”), paras. 2, 10, 58 and 
70-71 
4 Even FI accounts not disclosable under the IGA “may be relevant” on the defendants’ theory.  For 
example, CRA is aware that many Canadians have second residences in the US or delivery addresses 
in the US at which they receive goods not shipped to Canada:  Cross-examination of Sue Murray held 
July 22, 2015 (“Murray Cross”), Tab 2, p. 26, l. 5 to p. 27, l. 8.  Accounts held by Canadians using 
such addresses are not disclosable under the IGA.  Similarly, in the due diligence requirements 
imposed on Canadian FIs, the IGA does not capture all US Persons, such as individuals born in 
Canada to parents who were US citizens at the time:  Cross-examination of Allison Christians held 
July 23, 2015 (“Christians Cross”), Tab 3, Q. 34. 
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authorities would then be able to collect for exchange and then use everyone’s FI 

account information for purely domestic compliance purposes – enabling an end run 

around due process requirements.5  Such a consequence cannot have been intended 

when the parties agreed to Article XXVII. 

4. Indeed, the extrinsic evidence, in the form of the Technical Explanation, 

indicates the opposite.  The defendants’ contention that the Technical Explanation 

applies only to information “by request,” and not automatic exchanges of 

information, has no foundation in the actual language of Article XXVII, nor any 

basis in logic.  If the “may be relevant” standard was not intended to authorize mass 

disclosure of bank account information by request, how can it possibly support 

automatic mass disclosure of the very same information? 

5. The defendants’ attempt to paint the IGA itself as extrinsic evidence of a 

broader intention of the parties in agreeing to Article XXVII6 is without evidentiary 

foundation.  In fact, as set out in the Supplemental Report of Allison Christians,7 the 

IGA is not an agreement between the same “parties” to the Convention since, on the 

US side, it has not been submitted for ratification to the US Senate, which was a 

party to the Convention.  Indeed, the constitutional validity of the IGA in the US is 

dubious, and that validity is a matter currently being litigated there. 

6. Thirdly, the defendants’ position relies on seeking to locate the IGA within 

an emerging “international consensus” on automatic information exchange, from 

which it actually radically departs.  In all other examples of this emerging consensus, 

information is only automatically exchanged where the individual maintains an FI 

account in the disclosing jurisdiction and there is an indication of actual residence in 

the receiving jurisdiction.8  This is the same basis upon which information has been 

automatically exchanged between Canada and the US for decades prior to the IGA.9  

                                                 
5 Murray Cross, Tab 2, p. 33, l. 6 to p. 34, l. 11 
6 See for example paras. 57 and 90 of the Defendants’ Memorandum 
7 Supplemental Affidavit of Allison Christians sworn July 20, 2015, Ex. A and B, Plaintiffs’ Motion 
Record filed July 22, 2015, Tab 1, Appendix A 
8 Murray Cross, p. 19, l. 17 to p. 23, l. 1; Cross-examination of Stephanie Smith held July 21, 2015 
(“Smith Cross”), Tab 1, p. 12, l. 16 to p. 13, l. 1 and p. 23, ll. 6-20 
9 Murray Cross, Tab 2, p. 11, ll. 9 to 25 and p. 12, l. 19 to p. 13, l. 9 
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In this situation, the taxpayer is doing something international, by banking or 

investing in a foreign jurisdiction. 

7. By contrast, the plaintiffs are banking and investing at home.  While one 

might legitimately believe there is a heightened risk of avoidance or evasion where a 

taxpayer maintains foreign FI accounts,10 there is no such indicia of increased risk to 

justify the disclosure of Canadian FI information of Canadian residents. 

8. For information to be exchanged automatically beyond the situation of 

holding a foreign FI account, there must, to meet the “may be relevant” standard, be 

factual indicia that raise a legitimate concern about avoidance or evasion.  Such 

indicia could be present where CRA possesses information relevant to a “tax treaty 

gap.”11  The defendants’ contention that CRA cannot know the “tax treaty gaps” is 

ludicrous.  Taxpayers themselves must be able to know them to be able to self-assess 

and apply the double taxation rules under the Convention.12  Surely then CRA can 

know them.13  But if true, the answer is that automatic disclosure must be limited to 

the situation where the address on the FI account is in the receiving jurisdiction, as 

has been the practice for decades and consistent with the “international consensus.”14 

9. Lastly, the defendants’ position on Article XXVII confuses means and ends.  

Admittedly, one of the purposes of information exchange under the Convention is to 

combat tax avoidance and evasion, in order to ensure fairness and to enable funds to 

be raised for the common welfare.15  Promoting compliance with self-reporting 

requirements is a means to the end of combating avoidance and evasion; but 

compliance with them is not, as the defendants would have it, an end in itself. 

                                                 
10 All the experts agree that the purpose of FATCA was to identify people actually in the US holding 
foreign accounts:  Staines report at Defendants’ Motion Record Tab 1, p. 24 and the references in the 
Plaintiffs’ Memorandum, paras. 80-81. 
11 The term “treaty gap” may also be described as a” systemic difference where income could arise for 
US purposes where it in Canada:”  Christians Cross, Tab 3, Q. 174. 
12 Murray Cross, Tab 2, p. 24, ll. 16-23 
13 Christians Cross, Tab 3, QQ. 222-26 
14 It is also the case that none of the information that Canadian financial institutions are required to 
collect and hand over to the CRA and to the IRS would reveal the “treaty gaps:”  Christians Cross, 
Tab 3, QQ. 234-37 
15 Harris, Canadian Income Taxation, 4th Ed. (Toronto:  Butterworths, 1986) at 26-27, Tab D 
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10. As exemplified by the plaintiffs, there is no reason to attribute mala fides on 

the part of a person who does not self-report or self-assess in respect of a nil liability.  

Though the defendants assume the plaintiffs are citizens of the US who therefore 

owe compliance obligations under the domestic laws of the US, the plaintiffs 

themselves do not consider the fact of their birth in the US subjects them to the laws 

of a foreign state, whose citizenship they have never accepted or acknowledged.  On 

its face, there is no legitimate reason for Canada to help a foreign state identify and 

punish them for failing to file forms they do not believe the foreign state had any 

right to demand of them, particularly where, as here, there is no reason whatsoever to 

believe they are engaged in tax avoidance or evasion. 

11. The defendants’ say in answer that deemed tax residence of US Persons 

under US tax law and the consequences that flow therefrom is a domestic policy 

choice that is beyond this Court’s role to evaluate.  But construction of 

Article XXVII is a matter of international law.  And international law does not give 

the US any presumptive right to impose its domestic tax reporting regime within 

Canadian territory.  As noted by one international law scholar: 

… For there is clearly no general rule of international law granting all states 
extraterritorial rights in other states.  If among any particular states 
extraterritorial rights exist, they either stem from a treaty or from special 
customary practice that amounts to consent on the part of the territorial 
state….16 

12. The language of Article XXVII cannot reasonably be read as Canada’s 

consent to the US having a right to require adherence to its domestic tax reporting 

regime as regards activity by Canadian residents occurring solely within Canadian 

territory, particularly when read harmoniously with Articles XXV and XXVI-A and 

in the context of a decades-long practice of exchanging FI account information only 

if there is a foreign address.17 

                                                 
16 Anthony D’Amato, “The Concept of Special Custom in International Law”, 63 American Journal of 
International Law, 211-223 (1969), Tab C 
17 Murray Cross, Tab 2, p. 11, ll. 9-25 and p. 12, l. 19 to p. 13, l. 9 
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Article XXVI-A of the Convention 

13. The defendants’ approach to Article XXVI-A is narrow and formalistic, 

which is exactly the sort of approach that the acknowledged leading authority, 

Crown Forest,18 cautions against.  Article XXVI-A represents an unusual bargain to 

relieve against the strictures of the “revenue rule.”19  The quid pro quo is a mutual 

acknowledgement that each country’s own citizens are to be protected absolutely 

from tax collection by the other.  That protection should be read liberally. 

14. The defendants explicitly state that disclosure of information under the IGA 

may permit the IRS to identify deemed US residents who do not report at all and of 

whom it would otherwise be unaware.20  Therefore, but for such disclosure, there 

could be no collection of US tax debts.  Furthermore, once it has the account’s 

location and balance, in many cases the US would not need any further information 

or assistance from Canada to execute against the account.21  To confine “assistance 

in collection” in such circumstances only to matters arising after a tax assessment 

fails to afford the liberal interpretation the Article requires. 

Article XXV of the Convention 

15. A complete answer to the defendants’ submissions on Article XXV is that for 

domestic Canadian compliance, US citizens resident in Canada are denied the due 

process rights afforded ss. 231.1 to 231.7 of the ITA22 in respect of their FI account 

information, while non-US Persons continue to enjoy such rights.23 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated:  July 30, 2015 ___________________________________ 
 Joseph J. Arvay, Q.C., and David E. Gruber 
 Counsel for the Plaintiffs 

                                                 
18 Crown Forest Industries Ltd. v. Canada, [1995] 2 S.C.R. 802, Plaintiffs’ Memorandum Tab 10 
19 Canada has agreed to assistance in collection provisions with only a few other treaty partners:  see 
Smith Cross, Tab 1, p. 9, l. 3 to p. 10, l. 8 and Exhibit 2. 
20 Defendants’ Memorandum, para. 70 
21 Supplemental Affidavit of Robert Wood sworn July 20, 2015, Plaintiffs’ Motion Record filed 
July 22, 2015, Tab 1, Appendix B; Cross-Examination of Robert Wood on Supplemental Affidavit 
held on July 28, 2015, Tab 4, p. 7, ll. 12-25; p. 8, ll. 1-23, p. 17, ll. 3-25, pp. 18-19; p. 20, ll. 1-8 and 
ll. 24-25; p. 21, ll. -14; p. 22, ll. 5-21 
22 ITA, ss. 231.1-231.7, Tab A 
23 Murray Cross, Tab 2, p. 33, l. 6 to p. 34, l. 11 
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ch. 7, ann. VIII, art. 133, ch. 21, art. 106; 2003, ch. 19, art.
74; 2014, ch. 12, art. 149.

Definitions 231. In sections 231.1 to 231.7,

“authorized
person”
« personne
autorisée »

“authorized person” means a person authorized
by the Minister for the purposes of sections
231.1 to 231.5;

“document”
« document »

“document” includes money, a security and a
record;

“dwelling-
house”
« maison
d’habitation »

“dwelling-house” means the whole or any part
of a building or structure that is kept or occu-
pied as a permanent or temporary residence and
includes

(a) a building within the curtilage of a
dwelling-house that is connected to it by a
doorway or by a covered and enclosed pas-
sageway, and

(b) a unit that is designed to be mobile and
to be used as a permanent or temporary resi-
dence and that is being used as such a resi-
dence;

“judge”
« juge »

“judge” means a judge of a superior court hav-
ing jurisdiction in the province where the mat-
ter arises or a judge of the Federal Court.
NOTE: Application provisions are not included in the con-
solidated text; see relevant amending Acts. R.S., 1985, c. 1
(5th Supp.), s. 231; 1998, c. 19, s. 228; 2001, c. 17, s. 181.

231. Les définitions qui suivent s’appliquent
aux articles 231.1 à 231.7

Définitions

« document » Sont compris parmi les docu-
ments les registres. Y sont assimilés les titres et
les espèces.

« document »
“document”

« juge » Juge d’une cour supérieure compétente
de la province où l’affaire prend naissance ou
juge de la Cour fédérale.

« juge »
“judge”

« maison d’habitation » Tout ou partie de
quelque bâtiment ou construction tenu ou occu-
pé comme résidence permanente ou temporaire,
y compris :

a) un bâtiment qui se trouve dans la même
enceinte qu’une maison d’habitation et qui y
est relié par une baie de porte ou par un pas-
sage couvert et clos;

b) une unité conçue pour être mobile et pour
être utilisée comme résidence permanente ou
temporaire et qui est ainsi utilisée.

« maison
d’habitation »
“dwelling-
house”

« personne autorisée » Personne autorisée par le
ministre pour l’application des articles 231.1 à
231.5
NOTE : Les dispositions d’application ne sont pas incluses
dans la présente codification; voir les lois modificatives ap-
propriées. L.R. (1985), ch. 1 (5e suppl.), art. 231; 1998, ch.
19, art. 228; 2001, ch. 17, art. 181.

« personne
autorisée »
“authorized
person”

Inspections 231.1 (1) An authorized person may, at all
reasonable times, for any purpose related to the
administration or enforcement of this Act,

(a) inspect, audit or examine the books and
records of a taxpayer and any document of
the taxpayer or of any other person that re-
lates or may relate to the information that is
or should be in the books or records of the
taxpayer or to any amount payable by the
taxpayer under this Act, and

(b) examine property in an inventory of a
taxpayer and any property or process of, or
matter relating to, the taxpayer or any other
person, an examination of which may assist
the authorized person in determining the ac-
curacy of the inventory of the taxpayer or in
ascertaining the information that is or should
be in the books or records of the taxpayer or
any amount payable by the taxpayer under
this Act,

231.1 (1) Une personne autorisée peut, à
tout moment raisonnable, pour l’application et
l’exécution de la présente loi, à la fois :

a) inspecter, vérifier ou examiner les livres
et registres d’un contribuable ainsi que tous
documents du contribuable ou d’une autre
personne qui se rapportent ou peuvent se rap-
porter soit aux renseignements qui figurent
dans les livres ou registres du contribuable
ou qui devraient y figurer, soit à tout montant
payable par le contribuable en vertu de la
présente loi;

b) examiner les biens à porter à l’inventaire
d’un contribuable, ainsi que tout bien ou tout
procédé du contribuable ou d’une autre per-
sonne ou toute matière concernant l’un ou
l’autre dont l’examen peut aider la personne
autorisée à établir l’exactitude de l’inventaire
du contribuable ou à contrôler soit les rensei-
gnements qui figurent dans les livres ou re-
gistres du contribuable ou qui devraient y fi-

Enquêtes
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and for those purposes the authorized person
may

(c) subject to subsection 231.1(2), enter into
any premises or place where any business is
carried on, any property is kept, anything is
done in connection with any business or any
books or records are or should be kept, and

(d) require the owner or manager of the
property or business and any other person on
the premises or place to give the authorized
person all reasonable assistance and to an-
swer all proper questions relating to the ad-
ministration or enforcement of this Act and,
for that purpose, require the owner or man-
ager to attend at the premises or place with
the authorized person.

gurer, soit tout montant payable par le
contribuable en vertu de la présente loi;

à ces fins, la personne autorisée peut :

c) sous réserve du paragraphe (2), pénétrer
dans un lieu où est exploitée une entreprise,
est gardé un bien, est faite une chose en rap-
port avec une entreprise ou sont tenus ou de-
vraient l’être des livres ou registres;

d) requérir le propriétaire, ou la personne
ayant la gestion, du bien ou de l’entreprise
ainsi que toute autre personne présente sur
les lieux de lui fournir toute l’aide raison-
nable et de répondre à toutes les questions
pertinentes à l’application et l’exécution de
la présente loi et, à cette fin, requérir le pro-
priétaire, ou la personne ayant la gestion, de
l’accompagner sur les lieux.

Prior authoriza-
tion

(2) Where any premises or place referred to
in paragraph 231.1(1)(c) is a dwelling-house,
an authorized person may not enter that
dwelling-house without the consent of the oc-
cupant except under the authority of a warrant
under subsection 231.1(3).

(2) Lorsque le lieu mentionné à l’alinéa
(1)c) est une maison d’habitation, une personne
autorisée ne peut y pénétrer sans la permission
de l’occupant, à moins d’y être autorisée par un
mandat décerné en vertu du paragraphe (3).

Autorisation
préalable

Application (3) Where, on ex parte application by the
Minister, a judge is satisfied by information on
oath that

(a) there are reasonable grounds to believe
that a dwelling-house is a premises or place
referred to in paragraph 231.1(1)(c),

(b) entry into the dwelling-house is neces-
sary for any purpose relating to the adminis-
tration or enforcement of this Act, and

(c) entry into the dwelling-house has been,
or there are reasonable grounds to believe
that entry will be, refused,

the judge may issue a warrant authorizing an
authorized person to enter the dwelling-house
subject to such conditions as are specified in
the warrant but, where the judge is not satisfied
that entry into the dwelling-house is necessary
for any purpose relating to the administration or
enforcement of this Act, the judge may

(d) order the occupant of the dwelling-house
to provide to an authorized person reason-
able access to any document or property that
is or should be kept in the dwelling-house,
and

(3) Sur requête ex parte du ministre, le juge
saisi peut décerner un mandat qui autorise une
personne autorisée à pénétrer dans une maison
d’habitation aux conditions précisées dans le
mandat, s’il est convaincu, sur dénonciation
sous serment, de ce qui suit :

a) il existe des motifs raisonnables de croire
que la maison d’habitation est un lieu men-
tionné à l’alinéa (1)c);

b) il est nécessaire d’y pénétrer pour l’appli-
cation ou l’exécution de la présente loi;

c) un refus d’y pénétrer a été opposé, ou il
existe des motifs raisonnables de croire
qu’un tel refus sera opposé.

Dans la mesure où un refus de pénétrer dans la
maison d’habitation a été opposé ou pourrait
l’être et où des documents ou biens sont gardés
dans la maison d’habitation ou pourraient
l’être, le juge qui n’est pas convaincu qu’il est
nécessaire de pénétrer dans la maison d’habita-
tion pour l’application ou l’exécution de la pré-
sente loi peut ordonner à l’occupant de la mai-
son d’habitation de permettre à une personne
autorisée d’avoir raisonnablement accès à tous
documents ou biens qui sont gardés dans la
maison d’habitation ou devraient y être gardés

Mandat d’entrée
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(e) make such other order as is appropriate
in the circumstances to carry out the purpos-
es of this Act,

to the extent that access was or may be expect-
ed to be refused and that the document or prop-
erty is or may be expected to be kept in the
dwelling-house.
NOTE: Application provisions are not included in the con-
solidated text; see relevant amending Acts. R.S., 1985, c. 1
(5th Supp.), s. 231.1; 1994, c. 21, s. 107.

et rendre tout autre ordonnance indiquée en
l’espèce pour l’application de la présente loi.
NOTE : Les dispositions d’application ne sont pas incluses
dans la présente codification; voir les lois modificatives ap-
propriées. L.R. (1985), ch. 1 (5e suppl.), art. 231.1; 1994,
ch. 21, art. 107.

Requirement to
provide
documents or
information

231.2 (1) Notwithstanding any other provi-
sion of this Act, the Minister may, subject to
subsection (2), for any purpose related to the
administration or enforcement of this Act (in-
cluding the collection of any amount payable
under this Act by any person), of a listed inter-
national agreement or, for greater certainty, of a
tax treaty with another country, by notice
served personally or by registered or certified
mail, require that any person provide, within
such reasonable time as is stipulated in the no-
tice,

(a) any information or additional informa-
tion, including a return of income or a sup-
plementary return; or

(b) any document.

231.2 (1) Malgré les autres dispositions de
la présente loi, le ministre peut, sous réserve du
paragraphe (2) et, pour l’application ou l’exé-
cution de la présente loi (y compris la percep-
tion d’un montant payable par une personne en
vertu de la présente loi), d’un accord internatio-
nal désigné ou d’un traité fiscal conclu avec un
autre pays, par avis signifié à personne ou en-
voyé par courrier recommandé ou certifié, exi-
ger d’une personne, dans le délai raisonnable
que précise l’avis :

a) qu’elle fournisse tout renseignement ou
tout renseignement supplémentaire, y com-
pris une déclaration de revenu ou une décla-
ration supplémentaire;

b) qu’elle produise des documents.

Production de
documents ou
fourniture de
renseignements

Unnamed
persons

(2) The Minister shall not impose on any
person (in this section referred to as a “third
party”) a requirement under subsection
231.2(1) to provide information or any docu-
ment relating to one or more unnamed persons
unless the Minister first obtains the authoriza-
tion of a judge under subsection 231.2(3).

(2) Le ministre ne peut exiger de quiconque
— appelé « tiers » au présent article — la four-
niture de renseignements ou production de do-
cuments prévue au paragraphe (1) concernant
une ou plusieurs personnes non désignées nom-
mément, sans y être au préalable autorisé par
un juge en vertu du paragraphe (3).

Personnes non
désignées
nommément

Judicial
authorization

(3) A judge of the Federal Court may, on ap-
plication by the Minister and subject to any
conditions that the judge considers appropriate,
authorize the Minister to impose on a third par-
ty a requirement under subsection (1) relating
to an unnamed person or more than one un-
named person (in this section referred to as the
“group”) if the judge is satisfied by information
on oath that

(a) the person or group is ascertainable; and

(b) the requirement is made to verify com-
pliance by the person or persons in the group
with any duty or obligation under this Act.

(c) and (d) [Repealed, 1996, c. 21, s. 58(1)]

(3) Sur requête du ministre, un juge de la
Cour fédérale peut, aux conditions qu’il estime
indiquées, autoriser le ministre à exiger d’un
tiers la fourniture de renseignements ou la pro-
duction de documents prévues au paragraphe
(1) concernant une personne non désignée
nommément ou plus d’une personne non dési-
gnée nommément — appelée « groupe » au
présent article —, s’il est convaincu, sur dénon-
ciation sous serment, de ce qui suit :

a) cette personne ou ce groupe est identi-
fiable;

b) la fourniture ou la production est exigée
pour vérifier si cette personne ou les per-
sonnes de ce groupe ont respecté quelque de-
voir ou obligation prévu par la présente loi;

Autorisation
judiciaire
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c) et d) [Abrogés, 1996, ch. 21, art. 58(1)]

(4) to (6) [Repealed, 2013, c. 33, s. 21]
NOTE: Application provisions are not included in the con-
solidated text; see relevant amending Acts. R.S., 1985, c. 1
(5th Supp.), s. 231.2; 1996, c. 21, s. 58; 2000, c. 30, s. 176;
2007, c. 35, s. 63; 2013, c. 33, s. 21, c. 34, s. 353.

(4) à (6) [Abrogés, 2013, ch. 33, art. 21]
NOTE : Les dispositions d’application ne sont pas incluses
dans la présente codification; voir les lois modificatives ap-
propriées. L.R. (1985), ch. 1 (5e suppl.), art. 231.2; 1996,
ch. 21, art. 58; 2000, ch. 30, art. 176; 2007, ch. 35, art. 63;
2013, ch. 33, art. 21, ch. 34, art. 353.

Search warrant 231.3 (1) A judge may, on ex parte applica-
tion by the Minister, issue a warrant in writing
authorizing any person named therein to enter
and search any building, receptacle or place for
any document or thing that may afford evi-
dence as to the commission of an offence under
this Act and to seize the document or thing and,
as soon as practicable, bring it before, or make
a report in respect of it to, the judge or, where
the judge is unable to act, another judge of the
same court to be dealt with by the judge in ac-
cordance with this section.

231.3 (1) Sur requête ex parte du ministre,
un juge peut décerner un mandat écrit qui auto-
rise toute personne qui y est nommée à pénétrer
dans tout bâtiment, contenant ou endroit et y
perquisitionner pour y chercher des documents
ou choses qui peuvent constituer des éléments
de preuve de la perpétration d’une infraction à
la présente loi, à saisir ces documents ou choses
et, dès que matériellement possible, soit à les
apporter au juge ou, en cas d’incapacité de ce-
lui-ci, à un autre juge du même tribunal, soit à
lui en faire rapport, pour que le juge en dispose
conformément au présent article.

Requête pour
mandat de
perquisition

Evidence in
support of
application

(2) An application under subsection
231.3(1) shall be supported by information on
oath establishing the facts on which the appli-
cation is based.

(2) La requête visée au paragraphe (1) doit
être appuyée par une dénonciation sous serment
qui expose les faits au soutien de la requête.

Preuve au
soutien de la
requête

Evidence (3) A judge may issue the warrant referred
to in subsection 231.3(1) where the judge is sat-
isfied that there are reasonable grounds to be-
lieve that

(a) an offence under this Act was commit-
ted;

(b) a document or thing that may afford evi-
dence of the commission of the offence is
likely to be found; and

(c) the building, receptacle or place speci-
fied in the application is likely to contain
such a document or thing.

(3) Le juge saisi de la requête peut décerner
le mandat mentionné au paragraphe (1) s’il est
convaincu qu’il existe des motifs raisonnables
de croire ce qui suit :

a) une infraction prévue par la présente loi a
été commise;

b) des documents ou choses qui peuvent
constituer des éléments de preuve de la per-
pétration de l’infraction seront vraisembla-
blement trouvés;

c) le bâtiment, contenant ou endroit précisé
dans la requête contient vraisemblablement
de tels documents ou choses.

Preuve

Contents of
warrant

(4) A warrant issued under subsection
231.3(1) shall refer to the offence for which it
is issued, identify the building, receptacle or
place to be searched and the person alleged to
have committed the offence and it shall be rea-
sonably specific as to any document or thing to
be searched for and seized.

(4) Un mandat décerné en vertu du para-
graphe (1) doit indiquer l’infraction pour la-
quelle il est décerné, dans quel bâtiment, conte-
nant ou endroit perquisitionner ainsi que la
personne à qui l’infraction est imputée. Il doit
donner suffisamment de précisions sur les do-
cuments ou choses à chercher et à saisir.

Contenu du
mandat

Seizure of
document

(5) Any person who executes a warrant un-
der subsection 231.3(1) may seize, in addition
to the document or thing referred to in that sub-
section, any other document or thing that the
person believes on reasonable grounds affords
evidence of the commission of an offence un-

(5) Quiconque exécute un mandat décerné
en vertu du paragraphe (1) peut saisir, outre les
documents ou choses mentionnés à ce para-
graphe, tous autres documents ou choses qu’il
croit, pour des motifs raisonnables, constituer
des éléments de preuve de la perpétration d’une

Saisie d’autres
documents

418



Income Tax — June 22, 2015

2956

der this Act and shall as soon as practicable
bring the document or thing before, or make a
report in respect thereof to, the judge who is-
sued the warrant or, where the judge is unable
to act, another judge of the same court to be
dealt with by the judge in accordance with this
section.

infraction à la présente loi. Il doit, dès que ma-
tériellement possible, soit apporter ces docu-
ments ou choses au juge qui a décerné le man-
dat ou, en cas d’incapacité de celui-ci, à un
autre juge du même tribunal, soit lui en faire
rapport, pour que le juge en dispose conformé-
ment au présent article.

Retention of
things seized

(6) Subject to subsection 231.3(7), where
any document or thing seized under subsection
231.3(1) or 231.3(5) is brought before a judge
or a report in respect thereof is made to a judge,
the judge shall, unless the Minister waives re-
tention, order that it be retained by the Minis-
ter, who shall take reasonable care to ensure
that it is preserved until the conclusion of any
investigation into the offence in relation to
which the document or thing was seized or un-
til it is required to be produced for the purposes
of a criminal proceeding.

(6) Sous réserve du paragraphe (7), lorsque
des documents ou choses saisis en vertu du pa-
ragraphe (1) ou (5) sont apportés à un juge ou
qu’il en est fait rapport à un juge, ce juge or-
donne que le ministre les retienne sauf si celui-
ci y renonce. Le ministre qui retient des docu-
ments ou choses doit en prendre
raisonnablement soin pour s’assurer de leur
conservation jusqu’à la fin de toute enquête sur
l’infraction en rapport avec laquelle les docu-
ments ou choses ont été saisis ou jusqu’à ce que
leur production soit exigée dans le cadre d’une
procédure criminelle.

Rétention des
choses saisies

Return of things
seized

(7) Where any document or thing seized un-
der subsection 231.3(1) or 231.3(5) is brought
before a judge or a report in respect thereof is
made to a judge, the judge may, of the judge’s
own motion or on summary application by a
person with an interest in the document or thing
on three clear days notice of application to the
Deputy Attorney General of Canada, order that
the document or thing be returned to the person
from whom it was seized or the person who is
otherwise legally entitled thereto if the judge is
satisfied that the document or thing

(a) will not be required for an investigation
or a criminal proceeding; or

(b) was not seized in accordance with the
warrant or this section.

(7) Le juge à qui des documents ou choses
saisis en vertu du paragraphe (1) ou (5) sont ap-
portés ou à qui il en est fait rapport peut, d’of-
fice ou sur requête sommaire d’une personne
ayant un droit sur ces documents ou choses
avec avis au sous-procureur général du Canada
trois jours francs avant qu’il y soit procédé, or-
donner que ces documents ou choses soient res-
titués au saisi ou à la personne qui y a légale-
ment droit par ailleurs, s’il est convaincu que
ces documents ou choses :

a) soit ne seront pas nécessaires à une en-
quête ou à une procédure criminelle;

b) soit n’ont pas été saisis conformément au
mandat ou au présent article.

Restitution des
choses saisies

Access and
copies

(8) The person from whom any document or
thing is seized pursuant to this section is enti-
tled, at all reasonable times and subject to such
reasonable conditions as may be imposed by
the Minister, to inspect the document or thing
and to obtain one copy of the document at the
expense of the Minister.
NOTE: Application provisions are not included in the con-
solidated text; see relevant amending Acts. R.S., 1985, c. 1
(5th Supp.), s. 231.3; 1994, c. 21. s. 108.

(8) Le saisi a le droit, à tout moment raison-
nable et aux conditions raisonnables que peut
imposer le ministre, d’examiner les documents
ou choses saisis conformément au présent ar-
ticle et d’obtenir reproduction des documents
aux frais du ministre en une seule copie.
NOTE : Les dispositions d’application ne sont pas incluses
dans la présente codification; voir les lois modificatives ap-
propriées. L.R. (1985), ch. 1 (5e suppl.), art. 231.3; 1994,
ch. 21, art. 108.

Accès aux
documents et
reproduction

Inquiry 231.4 (1) The Minister may, for any pur-
pose related to the administration or enforce-
ment of this Act, authorize any person, whether
or not the person is an officer of the Canada

231.4 (1) Le ministre peut, pour l’applica-
tion et l’exécution de la présente loi, autoriser
une personne, qu’il s’agisse ou non d’un fonc-
tionnaire de l'Agence du revenu du Canada, à

Enquête
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Revenue Agency, to make such inquiry as the
person may deem necessary with reference to
anything relating to the administration or en-
forcement of this Act.

faire toute enquête que celle-ci estime néces-
saire sur quoi que ce soit qui se rapporte à l’ap-
plication et l’exécution de la présente loi.

Appointment of
hearing officer

(2) Where the Minister, pursuant to subsec-
tion 231.4(1), authorizes a person to make an
inquiry, the Minister shall forthwith apply to
the Tax Court of Canada for an order appoint-
ing a hearing officer before whom the inquiry
will be held.

(2) Le ministre qui, conformément au para-
graphe (1), autorise une personne à faire en-
quête doit immédiatement demander à la Cour
canadienne de l’impôt une ordonnance où soit
nommé un président d’enquête.

Nomination
d’un président
d’enquête

Powers of
hearing officer

(3) For the purposes of an inquiry autho-
rized under subsection 231.4(1), a hearing offi-
cer appointed under subsection 231.4(2) in rela-
tion thereto has all the powers conferred on a
commissioner by sections 4 and 5 of the In-
quiries Act and that may be conferred on a
commissioner under section 11 thereof.

(3) Dans le cadre d’une enquête autorisée
par le paragraphe (1), le président d’enquête
nommé en vertu du paragraphe (2) a les pou-
voirs conférés à un commissaire par les articles
4 et 5 de la Loi sur les enquêtes et ceux qui sont
susceptibles de l’être par l’article 11 de cette
loi.

Pouvoirs du
président
d’enquête

When powers to
be exercised

(4) A hearing officer appointed under sub-
section 231.4(2) in relation to an inquiry shall
exercise the powers conferred on a commis-
sioner by section 4 of the Inquiries Act in rela-
tion to such persons as the person authorized to
make the inquiry considers appropriate for the
conduct thereof but the hearing officer shall not
exercise the power to punish any person unless,
on application by the hearing officer, a judge of
a superior or county court certifies that the
power may be exercised in the matter disclosed
in the application and the applicant has given to
the person in respect of whom the applicant
proposes to exercise the power 24 hours notice
of the hearing of the application or such shorter
notice as the judge considers reasonable.

(4) Le président d’enquête nommé en vertu
du paragraphe (2) exerce les pouvoirs conférés
à un commissaire par l’article 4 de la Loi sur
les enquêtes à l’égard des personnes que la per-
sonne autorisée à faire enquête considère
comme appropriées pour la conduite de celle-
si; toutefois, le président d’enquête ne peut
exercer le pouvoir de punir une personne que
si, à la requête de celui-ci, un juge d’une cour
supérieure ou d’une cour de comté atteste que
ce pouvoir peut être exercé dans l’affaire expo-
sée dans la requête et que si le requérant donne
à la personne à l’égard de laquelle il se propose
d’exercer ce pouvoir avis de l’audition de la re-
quête 24 heures avant ou dans le délai plus
court que le juge estime raisonnable.

Exercice des
pouvoirs du
président
d’enquête

Rights of
witness at
inquiry

(5) Any person who gives evidence in an in-
quiry authorized under subsection 231.4(1) is
entitled to be represented by counsel and, on re-
quest made by the person to the Minister, to re-
ceive a transcript of the evidence given by the
person.

(5) Quiconque témoigne à une enquête auto-
risée par le paragraphe (1) a le droit d’être re-
présenté par avocat et, sur demande faite au mi-
nistre, de recevoir transcription de sa
déposition.

Droits des
témoins à
l’enquête

Rights of person
whose affairs are
investigated

(6) Any person whose affairs are investigat-
ed in the course of an inquiry authorized under
subsection 231.4(1) is entitled to be present and
to be represented by counsel throughout the in-
quiry unless the hearing officer appointed un-
der subsection 231.4(2) in relation to the in-
quiry, on application by the Minister or a
person giving evidence, orders otherwise in re-
lation to the whole or any part of the inquiry on
the ground that the presence of the person and
the person’s counsel, or either of them, would

(6) Toute personne dont les affaires donnent
lieu à une enquête autorisée par le paragraphe
(1) a le droit d’être présente et d’être représen-
tée par avocat tout au long de l’enquête, sauf si
le président d’enquête nommé en vertu du para-
graphe (2) en décide autrement, sur demande
du ministre ou d’un témoin, pour tout ou partie
de l’enquête, pour le motif que la présence de
cette personne et de son avocat ou de l’un
d’eux nuirait à la bonne conduite de l’enquête.
NOTE : Les dispositions d’application ne sont pas incluses
dans la présente codification; voir les lois modificatives ap-

Droits des
personnes dont
les affaires
donnent lieu à
enquête
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be prejudicial to the effective conduct of the in-
quiry.
NOTE: Application provisions are not included in the con-
solidated text; see relevant amending Acts. R.S., 1985, c. 1
(5th Supp.), s. 231.4; 1999, c. 17, s. 168; 2005, c. 38, s.
138.

propriées. L.R. (1985), ch. 1 (5e suppl.), art. 231.4; 1999,
ch. 17, art. 168; 2005, ch. 38, art. 138.

Copies 231.5 (1) Where any document is seized,
inspected, audited, examined or provided under
any of sections 231.1 to 231.4, the person by
whom it is seized, inspected, audited or exam-
ined or to whom it is provided or any officer of
the Canada Revenue Agency may make, or
cause to be made, one or more copies thereof
and, in the case of an electronic document,
make or cause to be made a print-out of the
electronic document, and any document pur-
porting to be certified by the Minister or an au-
thorized person to be a copy of the document,
or to be a print-out of an electronic document,
made pursuant to this section is evidence of the
nature and content of the original document and
has the same probative force as the original
document would have if it were proven in the
ordinary way.

231.5 (1) Lorsque, en vertu de l’un des ar-
ticles 231.1 à 231.4, des documents font l’objet
d’une opération de saisie, d’inspection, de véri-
fication ou d’examen ou sont produits, la per-
sonne qui effectue cette opération ou auprès de
qui est faite cette production ou tout fonction-
naire de l'Agence du revenu du Canada peut en
faire ou en faire faire des copies et, s’il s’agit
de documents électroniques, les imprimer ou
les faire imprimer. Les documents présentés
comme documents que le ministre ou une per-
sonne autorisée atteste être des copies des do-
cuments, ou des imprimés de documents élec-
troniques, faits conformément au présent article
font preuve de la nature et du contenu des do-
cuments originaux et ont la même force pro-
bante qu’auraient ceux-ci si leur authenticité
était prouvée de la façon usuelle.

Copies

Compliance (2) No person shall, physically or otherwise,
interfere with, hinder or molest an official (in
this subsection having the meaning assigned by
subsection 241(10)) doing anything that the of-
ficial is authorized to do under this Act or at-
tempt to interfere with, hinder or molest any of-
ficial doing or prevent or attempt to prevent an
official from doing, anything that the official is
authorized to do under this Act, and every per-
son shall, unless the person is unable to do so,
do everything that the person is required to do
by or under subsection (1) or sections 231.1 to
231.4.
NOTE: Application provisions are not included in the con-
solidated text; see relevant amending Acts. R.S., 1985, c. 1
(5th Supp.), s. 231.5; 1998, c. 19, s. 229; 1999, c. 17, s.
168; 2001, c. 17, s. 182; 2005, c. 38, s. 138.

(2) Nul ne peut, physiquement ou autrement,
entraver, rudoyer ou contrecarrer, ou tenter
d’entraver, de rudoyer ou de contrecarrer, un
fonctionnaire (cette expression s’entendant, au
présent paragraphe, au sens du paragraphe
241(10)) qui fait une chose qu’il est autorisé à
faire en vertu de la présente loi, ni empêcher ou
tenter d’empêcher un fonctionnaire de faire une
telle chose. Quiconque est tenu par le para-
graphe (1) ou les articles 231.1 à 231.4 de faire
quelque chose doit le faire, sauf impossibilité.
NOTE : Les dispositions d’application ne sont pas incluses
dans la présente codification; voir les lois modificatives ap-
propriées. L.R. (1985), ch. 1 (5e suppl.), art. 231.5; 1998,
ch. 19, art. 229; 1999, ch. 17, art. 168; 2001, ch. 17, art.
182; 2005, ch. 38, art. 138.

Observation

Definition of
“foreign-based
information or
document”

231.6 (1) For the purposes of this section,
“foreign-based information or document”
means any information or document that is
available or located outside Canada and that
may be relevant to the administration or en-
forcement of this Act, including the collection
of any amount payable under this Act by any
person.

231.6 (1) Pour l’application du présent ar-
ticle, un renseignement ou document étranger
s’entend d’un renseignement accessible, ou
d’un document situé, à l’étranger, qui peut être
pris en compte pour l’application ou l’exécu-
tion de la présente loi, y compris la perception
d’un montant payable par une personne en ver-
tu de la présente loi.

Sens de
« renseignement
ou document
étranger »

Requirement to
provide foreign-
based
information

(2) Notwithstanding any other provision of
this Act, the Minister may, by notice served
personally or by registered or certified mail, re-

(2) Malgré les autres dispositions de la pré-
sente loi, le ministre peut, par avis signifié à
personne ou envoyé par courrier recommandé

Obligation de
fournir des
renseignements
ou documents
étrangers
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quire that a person resident in Canada or a non-
resident person carrying on business in Canada
provide any foreign-based information or docu-
ment.

ou certifié, exiger d’une personne résidant au
Canada ou d’une personne n’y résidant pas
mais y exploitant une entreprise de fournir des
renseignements ou documents étrangers.

Notice (3) The notice referred to in subsection
231.6(2) shall set out

(a) a reasonable period of time of not less
than 90 days for the production of the infor-
mation or document;

(b) a description of the information or docu-
ment being sought; and

(c) the consequences under subsection
231.6(8) to the person of the failure to pro-
vide the information or documents being
sought within the period of time set out in
the notice.

(3) L’avis doit :

a) indiquer le délai raisonnable, d’au moins
90 jours, dans lequel les renseignements ou
documents étrangers doivent être fournis;

b) décrire les renseignements ou documents
étrangers recherchés;

c) préciser les conséquences prévues au pa-
ragraphe (8) du défaut de fournir les rensei-
gnements ou documents étrangers recherchés
dans le délai ci-dessus.

Contenu de
l’avis

Review of
foreign
information
requirement

(4) The person on whom a notice of a re-
quirement is served under subsection 231.6(2)
may, within 90 days after the service of the no-
tice, apply to a judge for a review of the re-
quirement.

(4) La personne à qui l’avis est signifié ou
envoyé peut, dans les 90 jours suivant la date
de signification ou d’envoi, contester, par re-
quête à un juge, la mise en demeure du mi-
nistre.

Révision par un
juge

Powers on
review

(5) On hearing an application under subsec-
tion 231.6(4) in respect of a requirement, a
judge may

(a) confirm the requirement;

(b) vary the requirement as the judge con-
siders appropriate in the circumstances; or

(c) set aside the requirement if the judge is
satisfied that the requirement is unreason-
able.

(5) À l’audition de la requête, le juge peut :

a) confirmer la mise en demeure;

b) modifier la mise en demeure de la façon
qu’il estime indiquée dans les circonstances;

c) déclarer sans effet la mise en demeure s’il
est convaincu que celle-ci est déraisonnable.

Pouvoirs de
révision

Idem (6) For the purposes of paragraph 231.6(5)
(c), the requirement to provide the information
or document shall not be considered to be un-
reasonable because the information or docu-
ment is under the control of or available to a
non-resident person that is not controlled by the
person served with the notice of the require-
ment under subsection 231.6(2) if that person is
related to the non-resident person.

(6) Pour l’application de l’alinéa (5)c), le
fait que des renseignements ou documents
étrangers soient accessibles ou situés chez une
personne non-résidente qui n’est pas contrôlée
par la personne à qui l’avis est signifié ou en-
voyé, ou soient sous la garde de cette personne
non-résidente, ne rend pas déraisonnable la
mise en demeure de fournir ces renseignements
ou documents, si ces deux personnes sont liées.

Précision

Time during
consideration
not to count

(7) The period of time between the day on
which an application for review of a require-
ment is made pursuant to subsection 231.6(4)
and the day on which the review is decided
shall not be counted in the computation of

(a) the period of time set out in the notice of
the requirement; and

(7) Le délai qui court entre le jour où une re-
quête est présentée conformément au para-
graphe (4) et le jour où il est décidé de la re-
quête ne compte pas dans le calcul :

a) du délai indiqué dans l’avis correspon-
dant à la mise en demeure qui a donné lieu à
la requête;

Suspension du
délai
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(b) the period of time within which an as-
sessment may be made pursuant to subsec-
tion 152(4).

b) du délai dans lequel une cotisation peut
être établie conformément au paragraphe
152(4).

Consequence of
failure

(8) If a person fails to comply substantially
with a notice served under subsection 231.6(2)
and if the notice is not set aside by a judge pur-
suant to subsection 231.6(5), any court having
jurisdiction in a civil proceeding relating to the
administration or enforcement of this Act shall,
on motion of the Minister, prohibit the intro-
duction by that person of any foreign-based in-
formation or document covered by that notice.
NOTE: Application provisions are not included in the con-
solidated text; see relevant amending Acts. R.S., 1985, c. 1
(5th Supp.), s. 231.6; 2000, c. 30, s. 177.

(8) Si une personne ne fournit pas la totalité,
ou presque, des renseignements ou documents
étrangers visés par la mise en demeure signifiée
conformément au paragraphe (2) et si la mise
en demeure n’est pas déclarée sans effet par un
juge en application du paragraphe (5), tout tri-
bunal saisi d’une affaire civile portant sur l’ap-
plication ou l’exécution de la présente loi doit,
sur requête du ministre, refuser le dépôt en
preuve par cette personne de tout renseigne-
ment ou document étranger visé par la mise en
demeure.
NOTE : Les dispositions d’application ne sont pas incluses
dans la présente codification; voir les lois modificatives ap-
propriées. L.R. (1985), ch. 1 (5e suppl.), art. 231.6; 2000,
ch. 30, art. 177.

Conséquences
du défaut

Compliance
order

231.7 (1) On summary application by the
Minister, a judge may, notwithstanding subsec-
tion 238(2), order a person to provide any ac-
cess, assistance, information or document
sought by the Minister under section 231.1 or
231.2 if the judge is satisfied that

(a) the person was required under section
231.1 or 231.2 to provide the access, assis-
tance, information or document and did not
do so; and

(b) in the case of information or a document,
the information or document is not protected
from disclosure by solicitor-client privilege
(within the meaning of subsection 232(1)).

231.7 (1) Sur demande sommaire du mi-
nistre, un juge peut, malgré le paragraphe
238(2), ordonner à une personne de fournir
l’accès, l’aide, les renseignements ou les docu-
ments que le ministre cherche à obtenir en ver-
tu des articles 231.1 ou 231.2 s’il est convaincu
de ce qui suit :

a) la personne n’a pas fourni l’accès, l’aide,
les renseignements ou les documents bien
qu’elle en soit tenue par les articles 231.1 ou
231.2;

b) s’agissant de renseignements ou de docu-
ments, le privilège des communications entre
client et avocat, au sens du paragraphe
232(1), ne peut être invoqué à leur égard.

Ordonnance

Notice required (2) An application under subsection (1) must
not be heard before the end of five clear days
from the day the notice of application is served
on the person against whom the order is sought.

(2) La demande n’est entendue qu’une fois
écoulés cinq jours francs après signification
d’un avis de la demande à la personne à l’égard
de laquelle l’ordonnance est demandée.

Avis

Judge may
impose
conditions

(3) A judge making an order under subsec-
tion (1) may impose any conditions in respect
of the order that the judge considers appropri-
ate.

(3) Le juge peut imposer, à l’égard de l’or-
donnance, les conditions qu’il estime indiquées.

Conditions

Contempt of
court

(4) If a person fails or refuses to comply
with an order, a judge may find the person in
contempt of court and the person is subject to
the processes and the punishments of the court
to which the judge is appointed.

(4) Quiconque refuse ou fait défaut de se
conformer à une ordonnance peut être reconnu
coupable d’outrage au tribunal; il est alors sujet
aux procédures et sanctions du tribunal l’ayant
ainsi reconnu coupable.

Outrage

Appeal (5) An order by a judge under subsection (1)
may be appealed to a court having appellate ju-
risdiction over decisions of the court to which

(5) L’ordonnance visée au paragraphe (1)
est susceptible d’appel devant le tribunal ayant
compétence pour entendre les appels des déci-

Appel
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the judge is appointed. An appeal does not sus-
pend the execution of the order unless it is so
ordered by a judge of the court to which the ap-
peal is made.
NOTE: Application provisions are not included in the con-
solidated text; see relevant amending Acts. 2001, c. 17, s.
183.

sions du tribunal ayant rendu l’ordonnance.
Toutefois, l’appel n’a pas pour effet de sus-
pendre l’exécution de l’ordonnance, sauf or-
donnance contraire d’un juge du tribunal saisi
de l’appel.
NOTE : Les dispositions d’application ne sont pas incluses
dans la présente codification; voir les lois modificatives ap-
propriées. 2001, ch. 17, art. 183.

Definitions 232. (1) In this section,

“custodian”
« gardien »

“custodian” means a person in whose custody a
package is placed pursuant to subsection
232(3);

“judge”
« juge »

“judge” means a judge of a superior court hav-
ing jurisdiction in the province where the mat-
ter arises or a judge of the Federal Court;

“lawyer”
« avocat »

“lawyer” means, in the province of Quebec, an
advocate or notary and, in any other province, a
barrister or solicitor;

“officer”
« fonctionnaire »

“officer” means a person acting under the au-
thority conferred by or under sections 231.1 to
231.5;

“solicitor-client
privilege”
« privilège des
communications
entre client et
avocat »

“solicitor-client privilege” means the right, if
any, that a person has in a superior court in the
province where the matter arises to refuse to
disclose an oral or documentary communica-
tion on the ground that the communication is
one passing between the person and the per-
son’s lawyer in professional confidence, except
that for the purposes of this section an account-
ing record of a lawyer, including any support-
ing voucher or cheque, shall be deemed not to
be such a communication.

232. (1) Les définitions qui suivent s’ap-
pliquent au présent article.

Définitions

« avocat » Dans la province de Québec, un avo-
cat ou notaire et, dans toute autre province, un
barrister ou un solicitor.

« avocat »
“lawyer”

« fonctionnaire » Personne qui exerce les pou-
voirs conférés par les articles 231.1 à 231.5

« fonctionnaire »
“officer”

« gardien » Personne à la garde de qui un colis
est confié conformément au paragraphe (3).

« gardien »
“custodian”

« juge » Juge d’une cour supérieure compétente
de la province où l’affaire prend naissance ou
juge de la Cour fédérale.

« juge »
“judge”

« privilège des communications entre client et
avocat » Droit qu’une personne peut posséder,
devant une cour supérieure de la province où la
question a pris naissance, de refuser de divul-
guer une communication orale ou documentaire
pour le motif que celle-ci est une communica-
tion entre elle et son avocat en confidence pro-
fessionnelle sauf que, pour l’application du pré-
sent article, un relevé comptable d’un avocat, y
compris toute pièces justificative out tout
chèque, ne peut être considéré comme une
communication de cette nature.

« privilège des
communications
entre client et
avocat »
“solicitor-client
privilege”

Solicitor-client
privilege
defence

(2) Where a lawyer is prosecuted for failure
to comply with a requirement under section
231.2 with respect to information or a docu-
ment, the lawyer shall be acquitted if the
lawyer establishes to the satisfaction of the
court

(a) that the lawyer, on reasonable grounds,
believed that a client of the lawyer had a so-
licitor-client privilege in respect of the infor-
mation or document; and

(b) that the lawyer communicated to the
Minister, or some person duly authorized to
act for the Minister, the lawyer’s refusal to
comply with the requirement together with a
claim that a named client of the lawyer had a
solicitor-client privilege in respect of the in-
formation or document.

(2) L’avocat poursuivi pour n’avoir pas ob-
tempéré à une exigence de fourniture d’un ren-
seignement ou de production d’un document
prévue par l’article 231.2 doit être acquitté s’il
démontre, à la satisfaction du tribunal, ce qui
suit :

a) pour des motifs raisonnables, il croyait
qu’un de ses clients bénéficiait du privilège
des communications entre client et avocat en
ce qui concerne le renseignement ou le docu-
ment;

b) il a indiqué au ministre ou à une personne
régulièrement autorisée à agir pour celui-ci
son refus d’obtempérer à cette exigence et a
invoqué devant l’un ou l’autre le privilège
des communications entre client et avocat
dont bénéficiait un des ses client nommé-

Secret
professionnel
invoqué en
défense
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Sandra Gernhart  (Appellant)

v .

Her Majesty the Queen (Respondent)

Indexed as: Gernhartv. Canada  (C.A.)

Court of Appeal, Rothstein, Noël and Sexton JJ.A." Ottawa, September 21 and November 1, 1999.

Income tax " Seizures " Where taxpayer appeals assessment, ITA, s. 176(1) providing MNR must
transfer all appellant's tax documents to T.C.C., documents thereupon open to public scrutiny " Even
though only small degree of privacy attaching to tax returns, Act, s. 176(1) unconstitutional as
authorizing unreasonable seizure, contrary to Charter, s. 8 and unjustified by Charter, s. 1.

Constitutional law " Charter of rights " Unreasonable search or seizure " Income Tax Act, s. 176(1)
providing MNR must, where taxpayer appeals assessment, transfer all appellant's tax documents to
T.C.C., documents thereupon open to public inspection " Even though only small degree of privacy
attaching to tax returns, Act, s. 176(1), admittedly no longer serving useful purpose, unconstitutional as
authorizing unreasonable seizure, contrary to Charter, s. 8 and unjustified under Charter, s. 1 " Seizure
within Charter, s. 8 not limited to "investigative activities".

Judges and Courts " Tax Court of Canada  Rules (General Procedure), s. 124 treating documents
transmitted by MNR as "part of the record of the Court" but not evidence unless tendered as such "
Inappropriate for judge to examine record as may contain material not adduced in accordance with rules
of evidence " In our adversarial system, trial not scientific exploration with judge acting as research
director.

When the taxpayer appealed the assessment of her 1994 tax return to the Tax Court of Canada ,
subsection 176(1) of the Income Tax Act (ITA) required the Minister of National Revenue to transmit to
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the Tax Court copies of all returns, notices of assessment, notices of objections and notifications that
were relevant to the appeal, and, by the operation of section 16 of the Tax Court of Canada  Rules
(General Procedure), all of those documents thereupon became available to the public at large.

The taxpayer, seeking to protect the confidentiality of its tax return, brought an application before the
Federal Court, Trial Division for a declaration that subsection 176(1) of the ITA was unconstitutional
because it authorized an unreasonable seizure, contrary to section 8 of the Charter. Having
distinguished the leading cases in the Supreme Court of Canada  on unreasonable seizure on the basis
that they addressed the application of section 8 of the Charter during "investigative activities", the Trial
Division Judge found that the mere transfer of these documents to the Court for an appeal could not be
construed as a seizure and dismissed the application. This was an appeal from that decision.

Held, the appeal should be allowed.

The first issue was whether the transfer of all of the documents from the MNR to the Tax Court
pursuant to subsection 176(1) of the ITA constituted an unreasonable seizure, contrary to section 8 of
the Charter.

When a taxpayer files a tax return, the taxpayer has a reasonable expectation of privacy, by reason of
section 241 of the ITA. The MNR must hold a taxpayer's confidential tax return subject to a duty to
respect a taxpayer's dignity and privacy.

Section 8 of the charter is not confined to circumstances where an investigation occurs. In the present
case, a seizure took place by reason of the operation of subsection 176(1) of the ITA. Charter section 8
does not distinguish between seizures made during investigations and those made under other
circumstances. There was no logic which would dictate such a differentiation.

The low expectation of privacy with respect to information about one's income is tempered by an
expectation that demands for information have limits, and will be administered under terms that are fair
and reasonable: R. v . McKinlay Transport Ltd., 1990 CanLII 137 (SCC), [1990] 1 S.C.R. 627. Subsection
176(1) of the ITA constitutes a significant intrusion on the privacy interests of an individual. Even if one
assumes that only a small degree of privacy attaches to a taxpayer's return, that small degree of privacy
would inevitably be shattered by disclosing the taxpayer's return to the world at large.

At a time when photocopies could not easily be made, subsection 176(1) provided a benign method of
furnishing adjudicators with information about tax disputes that they were to hear. It was admitted that
subsection 176(1) had, by reason of developments in the social, technological and legal fields, become
an historical aberration that no longer served any useful purpose.

Subsection 176(1) permitted an unreasonable seizure. While the provision is contained in the ITA, and
while a tax return is generally subject to a low expectation of privacy, the degree of intrusion on a
taxpayer's privacy interest is potentially enormous. Subsection 176(1) creates the potential for any
person to view a taxpayer's return, whether or not the return is eventually tendered as evidence at trial.
Given the MNR's admission that subsection 176(1) no longer served any valid purpose, this intrusion, in
turn, was not counterbalanced by a sufficiently important government objective. One of the purposes of
the Charter is to ensure that legislation keeps pace with the times.

The second issue was whether subsection 176(1) of the ITA constituted a reasonable limit within the
meaning of section 1 of the Charter.

The MNR's admission also meant that subsection 176(1) of the ITA failed the first part of the
requirements established in The Queen v . Oakes, 1986 CanLII 46 (SCC), [1986] 1 S.C.R. 103 with
respect to section 1 of the Charter, which requires government to demonstrate that the unconstitutional
provision meets "a sufficiently important objective."

Even though the taxpayer sought only to challenge the public disclosure of her tax return, subsection
176(1) of the ITA should, in accordance with the Supreme Court of Canada  decision in Schachter v .
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Canada , 1992 CanLII 74 (SCC), [1992] 2  S.C.R. 679, be struck down in its entirety.

It is inappropriate for judges to be examining the Court record, which may contain material that has not
been adduced in accordance with the rules of evidence, in the presence of both parties. To do so is
inconsistent with our adversarial system in which the role of the trial judge is not that of a research
director: Phillips et al. v . Ford Motor Co. of Canada  et al., 1971 CanLII 389 (ON CA), [1971] 2  O.R. 637
(C.A.).

    statutes and regulations judicially considered
        Canadian Charter of Rights and Freedoms, being Part I of the Constitution Act, 1982, Schedule B,
Canada  Act 1982, 1982, c. 11 (U.K.) [R.S.C., 1985, Appendix II, No. 44], ss. 1, 8.
        Constitution Act, 1982, Schedule B, Canada  Act 1982, 1982, c. 11 (U.K.) [R.S.C., 1985, Appendix
II, No. 44], s. 52(1).
        Income Tax Act, R.S.C., 1985 (5th Supp.), c. 1, ss. 169(1) (as am. by S.C. 1994, c. 7, Sch. II, s.
140), 176(1), 239(2.2) (as am. idem, Sch. VIII, s. 136), 241(1) (as am. idem, s. 137; 1998, c. 19, s.
236), ( 2 ) (as am. by S.C. 1994, c. 7, Sch. VIII, s. 137), (3) (as am. idem; 1998, c. 19, s. 236), (4)(a)
(as am. by S.C. 1994, c. 7, Sch. VIII, s. 137; 1998, c. 19, s. 236).
        Income Tax Act, S.C. 1970-71-72, c. 63, s. 231(3).
        Privacy Act, S.C. 1980-81-82-83, c. 111, Sch. II.
        Tax Court of Canada  Rules (General Procedure), SOR/90-688 , s. 16 (as am. by SOR/95-113 , s.
2 ), 124.
    cases judicially considered
        applied:
        R. v . Dyment, 1988 CanLII 10 (SCC), [1988] 2  S.C.R. 417; (1988), 73 Nfld. & P.E.I.R. 13; 55
D.L.R. (4th) 503; 229 A.P.R. 13; 45 C.C.C. (3d) 244; 66 C.R. (3d) 348; 10 M.V.R. ( 2d) 1; 89 N.R. 249;
Thomson Newspapers Ltd. v . Canada  (Director of Investigation and Research, Restrictive Trade
Practices Commission), 1990 CanLII 135 (SCC), [1990] 1 S.C.R. 425; (1990), 67 D.L.R. (4th) 161; 54
C.C.C. (3d) 417; 29 C.P.R. (3d) 97; 76 C.R. (3d) 129; 47 C.R.R. 1; 106 N.R. 161; 39 O.A.C. 161; R. v .
Colarusso, 1994 CanLII 134 (SCC), [1994] 1 S.C.R. 20; (1994), 110 D.L.R. (4th) 297; 87 C.C.C. (3d)
193; 26 C.R. (4th) 289; 19 C.R.R. ( 2d) 193; 49 M.V.R. ( 2d) 161; 162 N.R. 321; 69 O.A.C. 81; Hunter
et al. v . Southam Inc., 1984 CanLII 33 (SCC), [1984] 2  S.C.R. 145; (1984), 55 A.R. 291; 11 D.L.R.
(4th) 641; [1984] 6 W.W.R. 577; 33 Alta. L.R. ( 2d) 193; 27 B.L.R. 297; 14 C.C.C. (3d) 97; 2  C.P.R.
(3d) 1; 41 C.R. (3d) 97; 9 C.R.R. 355; 84 DTC 6467; 55 N.R. 241; R. v . McKinlay Transport Ltd., 1990
CanLII 137 (SCC), [1990] 1 S.C.R. 627; (1990), 68 D.L.R. (4th) 568; 55 C.C.C. (3d) 530; [1990] 2
C.T.C. 103; 76 C.R. (3d) 283; 47 C.R.R. 151; 90 DTC 6243; 106 N.R. 385; 39 O.A.C. 385; R. v . Collins,
1987 CanLII 84 (SCC), [1987] 1 S.C.R. 265; (1987), 38 D.L.R. (4th) 508; [1987] 3 W.W.R. 699; 13
B.C.L.R. ( 2d) 1; 33 C.C.C. (3d) 1; 56 C.R. (3d) 193; 28 C.R.R. 122; 74 N.R. 276; The Queen v . Oakes,
1986 CanLII 46 (SCC), [1986] 1 S.C.R. 103; (1986), 26 D.L.R. (4th) 200; 24 C.C.C. (3d) 321; 50 C.R.
(3d) 1; 19 C.R.R. 308; 65 N.R. 87; 14 O.A.C. 335; RJR-MacDonald Inc. v . Canada  (Attorney General),
1995 CanLII 64 (SCC), [1995] 3 S.C.R. 199; (1995), 127 D.L.R. (4th) 1; 100 C.C.C. (3d) 449; 62 C.P.R.
(3d) 417; 31 C.R.R. ( 2d) 189; 187 N.R. 1; Schachter v . Canada , 1992 CanLII 74 (SCC), [1992] 2
S.C.R. 679; (1992), 93 D.L.R. (4th) 1; 92 CLLC 14,036; 10 C.R.R. ( 2d) 1; 139 N.R. 1; R. v . Big M Drug
Mart Ltd. et al., 1985 CanLII 69 (SCC), [1985] 1 S.C.R. 295; (1985), 60 A.R. 161; 18 D.L.R. (4th) 321;
[1985] 3 W.W.R. 481; 37 Alta. L.R. ( 2d) 97; 18 C.C.C. (3d) 385; 85 CLLC 14,023; 13 C.R.R. 64; 58
N.R. 81; Phillips et al. v . Ford Motor Co. of Canada  Ltd. et al., 1971 CanLII 389 (ON CA), [1971] 2
O.R. 637; (1971), 18 D.L.R. (3d) 641 (C.A.).
        referred to:
        Comité paritaire de l'industrie de la chemise v . Potash; Comité paritaire de l'industrie de la
chemise v . Sélection Milton, 1994 CanLII 92 (SCC), [1994] 2  S.C.R. 406; (1994), 115 D.L.R. (4th) 702;
91 C.C.C. (3d) 315; 4 C.C.E.L. ( 2d) 214; 1994 CanLII 608 (ON CA), 94 CLLC 14,034; 21 C.R.R. ( 2d)
193; 168 N.R. 241; 61 Q.A.C. 241; British Columbia Securities Commission v . Branch, 1995 CanLII 142
(SCC), [1995] 2  S.C.R. 3; (1995), 123 D.L.R. (4th) 462; [1995] 5 W.W.R. 129; 4 B.C.L.R. (3d) 1; 97
C.C.C. (3d) 505; 7 C.C.L.S. 1; 38 C.R. (4th) 133; 180 N.R. 241.
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(1997), 97 DTC 5038; 132 F.T.R. 2 ) dismissing an application for a declaration that subsection 176(1)
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The following are the reasons for judgment rendered in English by

Sexton J.A.:

INTRODUCTION

[1]When Sandra Gernhart  filed her income tax return for 1994, she expected that its contents would
not be divulged by Revenue Canada . Income tax returns may contain such information of taxpayers as,
their marital status or whether they are living common law, the sources and amounts of their income,
their dependants, their ages and possible physical conditions if handicapped, the amounts and objects of
charitable or political donations, and the details of pension arrangements. If tax credits are being
claimed, details must be provided about whom the taxpayers employ and entertain if they seek to
deduct the costs as business expenses.

[ 2 ]Sandra Gernhart 's income tax return would never have become subject to public scrutiny had she
not disagreed with the income tax officials. When she launched an appeal of their decision, by operation
of law, her income tax return became available to the public at large. Anyone could obtain copies of her
return if they were able to pay the fee of $0.40 per page.

FACTS

[3]In April 1994, Sandra Gernhart  appealed the Minister of National Revenue's (the Minister's)
assessment of her tax return. The appeal was to be heard by the Tax Court of Canada .

[4]Once Ms. Gernhart  began her appeal, subsection 176(1) of the Act [Income Tact Act, R.S.C., 1985
(5th Supp.), c. 1] required the Minister to:

176. (1) . . . cause to be transmitted to the Tax Court of Canada  . . . copies of all returns, notices of
assessment, notices of objection and notifications, if any, that are relevant to the appeal.

[5]Section 16 [as am. by SOR/95-113 , s. 2 ] of the Tax Court of Canada  Rules (General Procedure),
SOR/90-688 (the General Procedure) generally permits "any person" to:

16. . . .

    (a) inspect any Court file relating to a matter before the Court and
    (b) . . . obtain a photocopy of any document on a Court file.

[6]Ms. Gernhart  brought an application before Dubé J. seeking a declaration that subsection 176(1) of
the Income Tax Act was unconstitutional because it authorized an unreasonable seizure, contrary to
section 8 of the Canadian Charter of Rights and Freedoms [being Part I of the Constitution Act, 1982,
Schedule B, Canada  Act 1982, 1982, c. 11 (U.K.) [R.S.C., 1985, Appendix II, No. 44]]. Dubé J.
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dismissed her application [1997 CanLII 4769 (FC), [1997] 2  C.T.C. 23 (F.C.T.D.)]. Ms. Gernhart  appeals
from that decision.

[7]Ms. Gernhart  argues that the combination of subsection 176(1) of the Act and section 16 of the
General Procedure permit any member of the public to see a document in the Court file.

[8]Therefore, if a taxpayer chooses to appeal the Minister's assessment of his or her return, any
member of the general public has virtually unfettered access to a taxpayer's income tax return.

[9]This unfettered access is available whether or not the documents are eventually tendered in evidence
by any of the parties. Therefore, according to Ms. Gernhart , this virtually unfettered access to a
taxpayer's confidential documents violates section 8 of the Charter as being an unreasonable seizure.

[10]Ms. Gernhart  also complains that the combination of subsection 176(1) [of the Act] and subsection
124( 2 ) of the General Procedure permits a Tax Court of Canada  judge to independently review
material transmitted by the Minister, whether or not the parties choose to introduce that evidence.

RELEVANT STATUTORY PROVISIONS

Canadian Charter of Rights and Freedoms

1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it
subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and
democratic society.

    . . .

8. Everyone has the right to be secure against unreasonable search or seizure.

[Constitution Act, 1982, Schedule B, Canada  Act 1982, 1982, c. 11 (U.K.) [R.S.C., 1985, Appendix II,
No. 44]].

52. (1) The Constitution of Canada  is the supreme law of Canada , and any law that is inconsistent with
the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect.

Income Tax Act [s. 169(1) (as am. by S.C. 1994, c. 7, Sch. II, s. 140), 239(2.2) (as am. idem, Sch. VIII,
s. 136), 241(1) (as am idem, s. 137; 1998, c. 19, s. 236), ( 2 ) (as am. by S.C. 1994, c. 7, Sch. VIII, s.
137), (3) (as am. idem; 1998, c. 19, s. 236), (4)(a) (as am. by S.C. 1994, c. 7, Sch. VIII, s. 137; 1998,
c. 19, s. 236)].

169. (1) Where a taxpayer has served notice of objection to an assessment under section 165, the
taxpayer may appeal to the Tax Court of Canada  to have the assessment vacated or varied after either

    (a) the Minister has confirmed the assessment or reassessed, or
    (b) 90 days have elapsed after service of the notice of objection and the Minister has not notified
the taxpayer that the Minister has vacated or confirmed the assessment or reassessed,

but no appeal under this section may be instituted after the expiration of 90 days from the day notice
has been mailed to the taxpayer under section 165 that the Minister has confirmed the assessment or
reassessed.

    . . .

176. (1) As soon as is reasonably practical after receiving notice of an appeal to the Tax Court of
Canada , other than one referred to in section 18 of the Tax Court of Canada  Act, the Minister shall
cause to be transmitted to the Tax Court of Canada  and to the appellant, copies of all returns, notices
of assessment, notices of objection and notifications, if any, that are relevant to the appeal.
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    . . .

239. . . .

(2.2) Every person who

    (a) contravenes subsection 241(1) . . .

    . . .

is guilty of an offence and liable on summary conviction to a fine not exceeding $5,000 or to
imprisonment for a term not exceeding 12 months, or to both.

    . . .

241. (1) Except as authorized by this section, no official shall

    (a) knowingly provide, or knowingly allow to be provided, to any person any taxpayer information;
    (b) knowingly allow any person to have access to any taxpayer information; or
    (c) knowingly use any taxpayer information otherwise than in the course of the administration or
enforcement of this Act, the Canada  Pension Plan, the Unemployment Insurance Act or the
Employment Insurance Act or the purpose for which it was provided under this section.

( 2 ) Notwithstanding any other Act of Parliament or other law, no official shall be required, in connection
with any legal proceedings, to give or produce evidence relating to any taxpayer information.

(3) Subsections (1) and ( 2 ) do not apply in respect of

    . . .

    (b) any legal proceedings relating to the administration or enforcement of this Act, the Canada
Pension Plan, the Unemployment Insurance Act or the Employment Insurance Act or any other Act of
Parliament or law of a province that provides for the imposition or collection of a tax or duty.

    . . .

(4) An official may

    (a) provide to any person taxpayer information that can reasonably be regarded as necessary for
the purposes of the administration or enforcement of this Act, the Canada  Pension Plan, the
Unemployment Insurance Act or the Employment Insurance Act, solely for that purpose.

Tax Court of Canada  Rules (General Procedure), SOR/90-688

16. Subject to any order that the Court, in special circumstances, may make restricting access to a
particular file by persons other than the parties to a matter before the Court, any person may, subject
to appropriate supervision, and when the facilities of the Court permit without interfering with the
ordinary work of the Court,

    (a) inspect any Court file relating to a matter before the Court; and
    (b) on payment of $0.40 per page, obtain a photocopy of any document on a Court file.

    . . .

124. (1) The party or parties applying to the Registrar to fix the time and place of the hearing shall,
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together with the application, file a hearing record containing the pleadings, the particulars, the
admissions of fact or of documents, all directions respecting the conduct of the hearing, and all other
documents filed in the Court which should be before the presiding judge.

( 2 ) Where by an enactment, documents relevant to an assessment of tax under appeal have been
transmitted by the Minister of National Revenue to the Court, the documents shall not be included in the
hearing record, but shall be treated as part of the record of the Court.

(3) For greater certainty, it is declared that nothing in the documents referred to in subsection ( 2 )
constitutes evidence on any issue of fact that either the appellant or the respondent has raised in the
appeal unless it is separately tendered during the hearing and accepted as evidence.

JUDGMENT BELOW

[11]Dubé J. held that subsection 176(1) of the Act did not constitute an "unreasonable seizure." He
distinguished cases such as Thomson Newspapers Ltd. v . Canada  (Director of Investigation and
Research, Restrictive Trade Practices Commission) , 1990 CanLII 135 (SCC), [1990] 1 S.C.R. 425;
Comité paritaire de l'industrie de la chemise v . Potash; Comité paritaire de l'industrie de la chemise v .
Sélection Milton, 1994 CanLII 92 (SCC), [1994] 2  S.C.R. 406; R. v . McKinlay Transport Ltd., 1990
CanLII 137 (SCC), [1990] 1 S.C.R. 627; and British Columbia Securities Commission v . Branch, 1995
CanLII 142 (SCC), [1995] 2  S.C.R. 3, all of which addressed "unreasonable seizures," on the basis that
those cases addressed the application of section 8 during "investigative activities." He added that "[t]he
mere transfer of these documents to the Court for an appeal cannot be construed as a seizure" (at
paragraph 11 [page 28]).

[12]However, Dubé J. recognized the inequity of the situation. He said [at paragraphs 13-14, pages 28-
29]:

That being said, I certainly agree with both parties that the taxpayer is entitled to a reasonable
expectation of privacy, and that it is no longer necessary for the administration of justice that the whole
taxpayer's file become the Tax Court's identified file. With the advance of modern technology, relevant
documents can be identified, produced and reproduced instantaneously at relatively modest costs. Under
the present system, the reluctance of some taxpayers to reveal to the whole world their personal affairs
may possibly inhibit them from appealing an assessment of the Minister. For example, a taxpayer who is
claiming heavy interest expense could be perceived as a person who is ruinously indebted.

Pursuant to subsection 176(1), once a notice of appeal is received by the Tax Court, the Minister must
transmit all documents to the Tax Court where they can be accessed and copied by the general public,
whether or not they are tendered in evidence at the trial. And the judge himself may peruse the file,
whether or not the documents are eventually produced in evidence, which is inappropriate in the
concept of civil litigation. A party to a litigation is entitled to know what evidence has been considered
by the decision-maker. And the issues to be determined by him must be the ones that are crafted by
the parties, consequently or otherwise.

ISSUES

[13]Does the transfer of all of the documents from the Minister of National Revenue to the Tax Court
pursuant to subsection 176(1) of the Income Tax Act constitute an unreasonable seizure, contrary to
section 8 of the Charter?

[14]Does subsection 176(1) constitute a reasonable limit within the meaning of section 1 of the Charter?

ANALYSIS

Does the operation of subsection 176(1) constitute a "seizure"?

[15]At the hearing of this appeal, counsel for Ms. Gernhart  declined to argue that the initial preparation
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and filing of a tax return could constitute a seizure. Therefore, the Minister did not respond to this
argument. In light of this, I express no opinion on whether the compulsory filing of a tax return by a
taxpayer constitutes a "seizure." In any event, it would appear obvious that such a seizure would be a
"reasonable one."

[16]I shall assume, for the purposes of this analysis, that the initial filing of an income tax return was
done with the consent of the taxpayer and with the knowledge that the information would be kept
confidential by reason of section 241 of the Act. The question which arises in this case is whether the
action of the Minister in turning over the tax return to the Tax Court pursuant to subsection 176(1)
upon the filing of an appeal of the Minister's assessment can be classified as a seizure. It is clear that
the taxpayer in this case did not consent to any disclosure of the contents of her tax return by the
Minister.

[17]The Supreme Court of Canada  has been faced with a similar question in the context of an
analogous situation. In R. v . Dyment, 1988 CanLII 10 (SCC), [1988] 2  S.C.R. 417, a five-judge panel of
the Supreme Court of Canada  considered whether a doctor who collected a vial of free-flowing blood
from an unconscious victim for medical purposes constituted an unreasonable seizure. After the doctor
collected the blood from the victim, the doctor provided the blood to a police officer, who then tested it
to determine whether the victim was intoxicated. While La Forest J.'s judgment was only concurred in
whole by Dickson C.J., the other three members of the panel agreed with La Forest J.'s analysis of the
nature of the "seizure" that occurred in that case (at pages 440-441).

[18]In his judgment, La Forest J. recognized that even if it had been possible for Mr. Dyment to have
consented to the seizure of the blood by the doctor, any such consent would have been "restricted to
the use of the sample for medical purposes" (at page 431) (emphasis added). Later, he added that "the
protection of the Charter extends to prevent a police officer, an agent of the state, from taking a
substance as intimately personal as a person's blood from a person who holds it subject to a duty to
respect the dignity and privacy of that person" (at page 432) (emphasis added). Still later in his
decision, in response to the suggestion that the police officer was "merely given the evidence following
a conversation with the doctor and did not demand or seize it," (at page 434) La Forest J. again
indicated that "when the officer took the sample from the doctor, he took something that the doctor
held for medical purposes only, subject to a well-founded expectation that it was to be kept private" (at
page 434) (emphasis added).

[19]In his majority judgment, Lamer J. (as he then was) explained (at pages 440-441):

For the reasons given by my brother La Forest J., the fact that the doctor, at the time he remitted the
vial to the police, had in his possession the respondent's blood subject to a duty to respect [the]
respondent's privacy is sufficient to qualify the receipt by the police of the vial of blood without the
consent of the doctor's patient as being a seizure as that term is meant in s. 8 of the Canadian Charter
of Rights and Freedoms. [Emphasis added.]

[20]When a taxpayer files a return, the taxpayer has a reasonable expectation of privacy by reason of
section 241 of the Act. The Minister must hold a taxpayer's confidential tax return subject to a duty to
respect a taxpayer's dignity and privacy.

[21]In his decision, Dubé J. distinguished several cases involving acts which were held to constitute
"seizures," including R. v . McKinlay Transport Ltd. , supra, on the basis that those cases addressed
"investigative activities." Dubé J. did not explain why "investigative activities" should be distinguished
from other types of activities in determining whether or not an unreasonable seizure has taken place. He
cited no authority for this proposition and no law has been cited to this Court to this effect. Nor does
logic impel one to the conclusion that a seizure within the meaning of section 8 can only occur during
an investigation.

[22]I am satisfied that a "seizure" can occur even where no investigation is taking place. In Dyment ,
supra, La Forest J. defined "seizure" as "the taking of a thing from a person by a public authority
without that person's consent" [at page 431]. In Thomson Newspapers , supra, La Forest J. explained
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that he saw "little difference between taking a thing and forcing a person to give it up" (at page 505).
He did not premise a seizure on the presence of an investigation.

[23]The reason why most seizures do occur during investigations is that, understandably, seizures may
greatly assist investigations. For instance, in Dyment, supra, the Supreme Court held that the transfer of
blood taken by a doctor and given to a police officer in circumstances where the doctor took the blood
subject to a duty to keep information confidential constituted a "seizure." However, suppose instead that
a statutory provision required all Canadians to provide a blood sample to the Department of Health, and
government admitted that it had no real purpose for doing so. In my view, it would be odd indeed to
prohibit such a law from being challenged merely because the "seizure" was not made in the course of
an investigation. In both Dyment and the hypothetical situation presented above, a thing is taken from a
person who has a reasonable expectation of privacy in the thing.

[24]Indeed, it is natural that most seizures occur during investigations, since investigations permit state
actors to narrowly focus the target of a seizure. That salutary idea should not be turned on its ear to
then prevent the application of section 8 of the Charter in circumstances where state actors do not
engage in investigations. In my view, that conclusion would permit state actors to actively obtain private
information for non-investigatory purposes and to indiscriminately broadcast that information, despite
the fact that people nevertheless have a reasonable expectation of privacy in that information.

[25]Such a result would be inconsistent with the majority decision of the Supreme Court in R. v .
Colarusso, [1994]_1994 CanLII 134 (SCC), 1 S.C.R. 20, where La Forest J. explained that "the principal
right protected by section 8 is individual privacy, and the provision must be purposively applied to that
end" (at page 60). He then quoted and highlighted [at pages 60-61] the following extract from decision
in Dyment [at pages 429-430], where he drew a parallel between "privacy in relation to information"
and the Privacy Act [S.C. 1980-81-82-83, c. 111, Sch. II]:

Finally, there is privacy in relation to information. This too is based on the notion of the dignity and
integrity of the individual. As the Task Force put it (p. 13): "This notion of privacy derives from the
assumption that all information about a person is in a fundamental way his own, for him to
communicate or retain for himself as he sees fit." In modern society , especially, retention of information
about oneself is extremely important. We may, for one reason or another, wish or be compelled to
reveal such information, but situations abound where the reasonable expectations of the individual that
the information shall remain confidential to the persons to whom, and restricted to the purposes for
which it is divulged, must be protected. Governments at all levels have in recent years recognized this
and have devised rules and regulations to restrict the uses of information collected by them to those for
which it was obtained; see for example, the Privacy Act, S.C. 1980-81-82-83, c. 111. [Emphasis not
contained in the Dyment judgment, but added by La Forest J. in the Colarusso judgment.]

[26]I am therefore satisfied that section 8 of the Charter is not confined to circumstances where an
investigation occurs and that in the present case, a seizure takes place by reason of the operation of
subsection 176(1). Section 8 itself does not distinguish between seizures made during investigations and
those which do not. There is no logic which would dictate such a differentiation.

Does the operation of subsection 176(1) constitute an "unreasonable" seizure?

[27]Since section 8 of the Charter only prohibits "unreasonable" searches or seizures, a court must
determine whether a particular search or seizure is "reasonable." An "unreasonable" seizure is one that
violates a citizen's reasonable expectation of privacy. For instance, in Hunter et al. v . Southam Inc. ,
1984 CanLII 33 (SCC), [1984] 2  S.C.R. 145, at pages 159-160, Dickson J. (as he then was) explained:

The guarantee of security from unreasonable search and seizure only protects a reasonable expectation.
This limitation . . . indicates that an assessment must be made as to whether in a particular situation
the public's interest in being left alone by government must give way to the government's interest in
intruding on the individual's privacy in order to advance its goals, notably those of law enforcement.
[Emphasis in original.]
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[28]The standard of review of reasonableness will vary, depending on the context. In R. v . McKinlay
Transport Ltd., supra, Wilson J. explained (at page 645):

Since individuals have different expectations of privacy in different contexts and with regard to different
kinds of information and documents, it follows that the standard of review of what is "reasonable" in a
given context must be flexible if it is to be realistic and meaningful.

[29]With that context in mind, the "state interest in monitoring compliance with the legislation must be
weighed against an individual's privacy interest" (R. v . McKinlay Transport Ltd. , supra, at page 649). Or
as Wilson J. also noted, "the greater the intrusion into the privacy interests of an individual, the more
likely it will be that safeguards akin to those in Hunter will be required" (R. v . McKinlay Transport Ltd. ,
supra, at page 649).

[30]Therefore, in this part of my reasons, I will balance the taxpayer's privacy interest in his or her tax
returns against the state's interest. After that balancing process is complete, I will determine whether
the seizure that occurred in these circumstances was "reasonable."

Taxpayer's privacy interest"is there a privacy interest in the documents at issue?

[31]In R. v . McKinlay Transport Ltd., supra, Wilson J. quoted an excerpt from a journal article, which
explained that "[e]very person who files an annual tax return may be said to enjoy a low expectation of
privacy with respect to information about his income" (at page 646) (emphasis in original). However,
that statement was made with the following proviso:

The issue is not whether, but rather when, how much and under what conditions information must be
disclosed to satisfy the state's legitimate requirements. . . . [The low expectation of privacy with respect
to information about one's income] is surely tempered by an expectation that demands for information
have limits, and will be administered under terms that are fair and reasonable. That is what section 8 of
the Charter is all about. [Emphasis in original removed.]

[32]Indeed, toward the conclusion of her judgment, she held that the seizure contemplated by
subsection 231(3) of the Act [Income Tax Act, S.C. 1970-71-72, c. 63] was reasonable and did not
violate section 8 of the Charter, in part because "the taxpayer's privacy interest is protected as much as
possible since section 241 of the Act protects the taxpayer from disclosure of his records or the
information contained therein to other persons or agencies" (at page 650). Thus, there clearly is a
privacy interest in the contents of an income tax return.

[33]Subsection 176(1) of the Act is the pivotal enactment which eventually permits the world at large to
obtain copies of a taxpayer's return. All documents transmitted by the Minister to the Tax Court are
potentially available to be inspected by the general public, whether or not they have been tendered into
evidence by any of the parties to the action.

[34]In my view, subsection 176(1) of the Act constitutes a significant intrusion on the privacy interests
of an individual. Even if one assumes that only a small degree of privacy attaches to a taxpayer's return,
that small degree of privacy would inevitably be shattered by disclosing the taxpayer's return to the
world at large.

State's interest

[35]Counsel for the Minister attempted to explain the purpose of subsection 176(1) of the Act. He
explained that wording similar to subsection 176(1) has been contained in various income taxation
statutes since 1917. He said that subsection 176(1) simply served as a means to provide adjudicators of
tax disputes with relevant material upon which to base their decision. Since photocopies could not be
easily made until approximately twenty years ago, subsection 176(1) was simply a benign method to
provide adjudicators with information about tax disputes that they were due to hear.

[36]In his factum, counsel for the Minister also conceded that "the impugned provision . . . has by
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reason of developments in the social technological and legal field become a historical aberration." He
admitted "that there is a troublesome appearance arising from the requirements of subsection 176(1) of
the Income Tax Act" in that the Minister provides documents to the Tax Court in the absence of the
other party. In oral argument, it was again conceded that subsection 176(1) did not serve any useful
purpose. Nevertheless, it was argued, the mere fact that legislation does not keep pace with the times
"does not make it violative of Charter values."

[37]The Minister's submissions are inconsistent with both section 52 [of the Constitution Act, 1982] and
section 8 of the Charter. Section 52 establishes the Constitution of Canada  as the supreme law of
Canada . It also states that "any law inconsistent with the Constitution is, to the extent of the
inconsistency, of no force or effect." Indeed, section 52 demonstrates that one of the purposes of the
Charter is to ensure that legislation keeps pace with the times: see e.g. R. v . Big M Drug Mart Ltd. et al.
, 1985 CanLII 69 (SCC), [1985] 1 S.C.R. 295. Therefore, the Minister's submissions based on the mere
historical presence of various versions of subsection 176(1) in the Act should be rejected.

[38]Moreover, the Minister's submissions are inconsistent with the text of section 8 of the Charter. In
Hunter et al. v . Southam Inc., supra, Dickson J. (as he then was) explained the origins of the
protections afforded by section 8 of the Charter. He explained that limitations on the right guaranteed
by section 8 may be expressed "positively as an entitlement to a `reasonable' expectation of privacy" (at
page 159).

[39]In R. v . Collins, [1987]_1987 CanLII 84 (SCC), 1 S.C.R. 265, Lamer J. (as he then was) held that "a
search will be reasonable if it is authorized by law, if the law itself is reasonable and if the manner in
which the search was carried out is reasonable" (at page 278) (emphasis added).

[40]Therefore, section 8 of the Charter provides a positive entitlement to a reasonable expectation of
privacy, in situations where the statutory provision compelling disclosure is found to be unreasonable.

Conclusion on "unreasonable seizure"

[41]In my view, subsection 176(1) permits an "unreasonable seizure." While the subsection is contained
in the Income Tax Act , and while a tax return is generally subject to a low expectation of privacy, the
degree of intrusion on a taxpayer's privacy interest is potentially enormous. Subsection 176(1) of the Act
creates the potential for "any person" to view a taxpayer's return, whether or not the return is
eventually tendered as evidence at trial. This intrusion, in turn, is not counterbalanced by a sufficiently
important government objective. Indeed, counsel for the Minister admitted that subsection 176(1) no
longer served any valid purpose.

Section 1 of the Charter

[42]The quintessential section 1 Charter analysis was established by Dickson J. (as he then was) in The
Queen v . Oakes, 1986 CanLII 46 (SCC), [1986] 1 S.C.R. 103. The first part of the Oakes requirements
requires government to demonstrate that the unconstitutional provision meets "a sufficiently important
objective." Dickson J. explained the analysis in this way (at pages 138-139):

. . . the objective, which the measures responsible for a limit on a Charter right or freedom are designed
to serve, must be "of sufficient importance to warrant overriding a constitutionally protected right or
freedom." . . . [The objective must] relate to concerns which are pressing and substantial in a free and
democratic society before it can be characterized as sufficiently important.

[43]Similarly, in RJR-Macdonald Inc. v . Canada  (Attorney General), 1995 CanLII 64 (SCC), [1995] 3
S.C.R. 199, McLachlin J. explained that (at page 328):

. . . to be saved under s. 1 the party defending the law . . . must show that the law which violates the
right or freedom guaranteed by the Charter is "reasonable".

McLachlin J. also held (at page 329) that:
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. . . the courts must . . . insist that before the state can override constitutional rights, there [must] be a
reasoned demonstration of the good which the law may achieve in relation to the seriousness of the
infringement.

[44]As previously noted, counsel for the Minister did not attempt to attribute a valid government
objective to subsection 176(1). Therefore, in my view, subsection 176(1) fails the first part of the Oakes
analysis, since it does not address a sufficiently important objective to warrant overriding a Charter
right.

Remedy

[45]On the appeal, Ms. Gernhart  only sought to challenge the public disclosure of her tax return. She
did not address whether the public disclosure of "copies of all . . . notices of assessment, notices of
objection and notifications," which are also required to be transmitted by the Minister pursuant to
subsection 176(1), ran contrary to section 8 of the Charter. In theory, therefore, this Court could
dispose of the appeal simply by severing the word "returns" from subsection 176(1).

[46]In Schachter v . Canada , 1992 CanLII 74 (SCC), [1992] 2  S.C.R. 679, Lamer C.J. explained that
"where the legislation or legislative provision does not meet the first part of the Oakes test, in that the
purpose is not sufficiently pressing or substantial to warrant overriding a Charter right," (at page 703)
(emphasis added) the inconsistent portion "[will almost always] be struck down very broadly" (at page
703). By referring to "legislative provisions" that fail the first part of the Oakes test, Lamer C.J.
recognized that specific provisions contained in otherwise constitutional legislation may fail the first part
of the Oakes test. According to Lamer C.J., such legislative provisions should nevertheless generally be
struck down "very broadly" (at page 703).

[47]In my view, it would be nonsensical to read down a legislative provision that admittedly has no
valid purpose. In the circumstances, to sever the word "returns" from subsection 176(1) of the Act
would not further a legislative objective. Therefore, in my view, subsection 176(1) of the Act should be
struck down in its entirety.

Availability of Court Record to Judge

[48]Subsection 124( 2 ) of the General Procedure treats documents transmitted by the Minister of
National Revenue as "part of the record of the Court." Subsection 124(3) of the General Procedure
explains that those documents do not constitute "evidence on any issue of fact . . . unless it is
separately tendered during the hearing and accepted as evidence." Accordingly, in my view, it is
inappropriate for judges to be examining the Court record, which may contain material that has not
been adduced in accordance with the rules of evidence, in the presence of both parties. Our system "is
an adversarial one where fact presentation is controlled by the litigants and their counsel" (see J.
Sopinka et al. , The Law of Evidence in Canada  (Toronto: Butterworths, 1992), at page 2 )). In Phillips
et al. v . Ford Motor Co. of Canada  Ltd. et al., 1971 CanLII 389 (ON CA), [1971] 2  O.R. 637 (C.A.), at
page 657, Evans J.A. well described the method of trial procedure used in Canada :

Our mode of trial procedure is based upon the adversary system in which the contestants seek to
establish through relevant supporting evidence, before an impartial trier of facts, those events or
happenings which form the bases of their allegations. This procedure assumes that the litigants, assisted
by their counsel, will fully and diligently present all the material facts which have evidentiary value in
support of their respective positions and that these disputed facts will receive from a trial Judge a
dispassionate and impartial consideration in order to arrive at the truth of the matters in controversy. A
trial is not intended to be a scientific exploration with the presiding Judge assuming the role of a
research director; it is a forum established for the purpose of providing justice for the litigants.
Undoubtedly a Court must be concerned with truth, in the sense that it accepts as true certain sworn
evidence and rejects other testimony as unworthy of belief, but it cannot embark upon a quest for the
"scientific" or "technological" truth when such an adventure does violence to the primary function of the
Court, which has always been to do justice, according to law. [Quoted in R. J. Delisle, Evidence:
Principles and Problems , 5th ed. (Scarborough: Carswell, 1999) at p. 1)].
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[49]The appeal is allowed. Since the appellant requested that costs should not be awarded, none will
be.

Rothstein J.A.: I concur.

Nöel J.A.: I agree.
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The Concept of Special Custom in International Law,
by Anthony D'Amato,* 63 American Journal ofInternational Law, 211-223 (1969)

Abstract: General customary international law contains rules, norms, and principles that seem applicable to any
state and not to a particular state or an exclusive groupingof states. For example, norms relating to the high seas,
to airspace and outer space, to diplomatic immunities, to the rules of warfare, and so forth, apply equally to all
states having occasion to be concernedwith these areas. Similarly, the facts of a given case may suggest
exclusively the application of general custom-such as cases concerning collision on the high seas between ships
of different countries, cases involving general principles of international law, cases turning on the construction of
treaties under general customary canons of construction, and in general cases where the plaintiff and defendant
states could theoretically be interchangedwith any other states without affecting the content of the rules oflaw
cited by either side in the dispute. By contrast, special customary international law deals with non-generalizable
topics such as title to or rights in specific portions of world real estate (e.g., cases of acquisitive prescription,
boundary disputes, and so-called international servitudes),or with rules expressly limited to countries of a certain
region (such as the law of asylum in Latin America). The line separating general from special custom is similar to
that in English common law, where a particular custom "must apply to a definitely limited though indeterminate
class of persons" and to a limited geographic area; if the usage is laid in too wide a geographic area, for example, it
is taken out of the realm of custom and must be pleaded as an ordinary claim at law.

Tags: Customary International Law, Special Custom in InternationalLaw, InternationalLaw, Asylum Case, Right
of Passage Case, Norwegian Fisheries Case, Lotus Case

[pg211]** There are regrettably few cases in international law that go into the question
of the proof necessary to establish a customary rule binding upon the defendant state. And from
those few cases, notably those decided by the World Court, most writers have drawn
pessimistic conclusions as to the proof needed for custom because of the Court's apparent
insistence, in Professor Falk's words, upon "some tangible evidence of consent on the part of
the state that is bound."FN1 A showing of consent is a very difficult proposition. Many legal
disputes arise precisely because neither side has previously consented to the same rule. As
Lauterpacht argued, to say that prior consent must be shown in order to reach a legal conclusion
in any given international dispute is tantamount to rejecting the possibility of the existence of
the vast majority of the rules of internationallaw.FN2 But then, how can we explain the World
Court's reasoning in the Asylum, Right of Passage, and Fisheries CasesFN3 in which the
element of consent on the part of the defendant states seemed to play such a vital role in the
Court's reasoning concerning the existence of binding rules of law?FN4

The purpose of this essay is to argue that the widely accepted view of the World Court's
jurisprudence as emphasizing the requirement of a [pg212] showing of consent is a mistaken
view, not because scholars have misread the cases but rather because of a widespread failure to
draw a basic distinction between special (or "local" or "particular") customary inter-national
law and general customary international law. The cases just cited, which shall be examined
shortly, dealt with special, not general, custom. The stringent requirements of proof of consent
in these cases thus do not apply to the large body of general norms of international law binding
upon all states, but rather apply only in similar cases of "special" custom.

1. THE Two TYPESOFCUSTOM
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The distinction between special and general custom is conceptually simple. General
customary law applies to all states, while special custom concerns relations between a smaller
set of states. As Professor McDougal has put it, "some prescriptions are inclusive of the globe;
other prescriptions recognize self-direction by smaller units."FN5 An analogous instance might
be conventional international law: since no treaty to date has been signed by each and every
state in the world, a given treaty is an explicit manifestation of consent by a group of states
smaller than the totality of states. Professor Lissitzyn has vividly written that

the "particular" intemationallaw ... created by treaty could be visualized as consisting of a vast and ever
changing number of circles of different and often fluctuating sizes, each enclosing a special "legal
community" composed of the parties to a treaty.FN6

General customary international law contains rules, norms, and principles that, even
upon mere inspection, seem applicable to any state and not to a particular state or an exclusive
grouping of states. For example, norms relating to the high seas, to airspace and outer space, to
diplomatic immunities, to the rules of warfare, and so forth, apply equally to all states having
occasion to be concerned with these areas. Similarly, the facts of a given case may suggest
exclusively the application of general custom--such as cases concerning collision on the high
seas between ships of different countries, cases involving general principles of international
law, cases turning on the construction of treaties under general customary canons of
construction, and in general cases where the plaintiff and defendant states could theoretically be
interchanged with any other states without affecting the content of the rules of law cited by
either side in the dispute. By contrast, special customary international law deals with non-
generalizable topics such as title to or rights in specific portions of [pg213] world real estate
(e.g., cases of acquisitive prescription, boundary disputes, and so-called international
servitudes), or with rules expressly limited to countries of a certain region (such as the law of
asylum in Latin America). The line separating general from special custom is similar to that in
English common law, where a particular custom "must apply to a definitely limited though
indeterminate class of persons" and to a limited geographic area; if the usage is laid in too wide
a geographic area, for example, it is taken out of the realm of custom and must be pleaded as an
ordinary claim at law.FN7

The bifurcation of special and general custom is rooted in Roman law and English
common law. As the Roman Empire expanded, centrally enacted legislation was extended in its
applicability to outlying communities and to the peregrini (foreigners within the Empire). Such
statutes of necessity pre-empted local law and customs to the contrary. Yet Roman law
recognized the force of a principle known as desuetude: that the centrally enacted legislation
could actually be canceled by virtue of lack of application and enforcement in a given
community over a period of time.FN8 The statute stayed on the books, of course, and its
cancellation applied only to the particular communities in which it was not enforced. This
particular desuetude of a statute thus amounted to a negative special custom in favor of the
relevant communities.FN9

In English common law, Blackstone summed up the historic distinction between the two
types of custom:

2
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general customs, which are the universal rule of the whole kingdom, and form the common law ... [and]
particular customs, which, for the most part, affect only the inhabitants of particular districts.FNI 0

The former are determinable, according to Blackstone, by the application of experience, study,
and the following of precedents.FN II In sharp contrast are the rules for proving special custom.
The rules are strict, Blackstone writes, because they are (or can be) in derogation of the
common law or general custom.FNl2 Thus, special customs must be specially pleaded, must be
proved by a jury, must have been in use a long time, must have been non-contentious,
continuous, reasonable, certain, and internally consistent.FN 13 The common law also required
in many cases a showing of opinio juris (that the custom was observed as a matter of right)
and that it was notorious (the defendant being expected to have [pg214] known ofit).FNI4 It is
certainly clear that the vague and flexible rules given by Blackstone for the determination of
general custom were quite unlike the difficult burdens of proof that would have to be met to
win a case based on special custom.

II. THE IMPORTANCE OF THE DISTINCTION

Many scholars, including Professor Falk cited at the beginning of this essay, have
expressed deep pessimism about the World Court's contribution to the growth of international
law due to the Court's alleged insistence on proof of consent before a defendant state can be
bound. A recent strongly worded statement of this position may be found in Dr. Wilfred Jenks'
book, The Prospects of International Adjudication. Dr. Jenks cites the World Court's statement
in the Anglo-Norwegian Fisheries Case:

the ten-mile rule would appear to be inapplicable as against Norway inasmuch as she has always opposed
any attempt to apply it to the Norwegian coast.FNl5

Assuming that the Court is dealing at this point with general custom finds in the Court's
language a rule of proof of custom that, in his words,

may appear to verge upon the extreme positivist position that no State is bound by custom in the absence
of proof of its own recognition of the alleged custom in deference to an opinio juris sive necessitatis. This
position involves a frontal challenge to any possibility of the development of international law by means
of international adjudication.FN16

Seeing no reasonable alternative to his own reading of the language of the Court in the
Fisheries Case, Dr. Jenks proceeds to disparage the Court, the case, and international law in
general. He labels international law "primitive," in an attempt to excuse the Fisheries
result.FNl7 Second, he suggests that decisions such as the Fisheries decision may simply have
to be changed by states in their international practice by a good deal of law-breaking, if not
violent, activity, since recourse to the Court is obviously a barrier to progress.FN18 Third, he
cites long extracts from the dissenting opinions in the case, all of which take on a far harsher
tone out of context than they might to a reader who has first read the Court's majority opinion in
its entirety. Finally, Dr. Jenks pleads that the Court should exercise in the future much more
discretion in matters of finding custom.FNl9 He [pg215] would have the Court avoid adducing
evidence of custom which "in the nature of the case it may frequently be impossible to
furnish. "FN20
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It would seem that all of these alternatives proposed by Dr. Jenks would reduce, and not
advance, his avowed purpose of promoting recourse to international adjudication. Calling
international law "primitive" does not encourage states to seek authoritative determinations of
the rule of law from international courts, and in any event is a completely irrelevant observation
even if true. Suggesting that states may have to resort to force to make progress in the teeth of
reactionary decisions such as that in the Fisheries Case is similarly unhelpful. The citation of
long passages from dissenting opinions is a dangerous and misleading practice for any scholar
in any legal system, for the court obviously was aware of these dissents when it reached its
decision and usually deals with them in the way the majority opinion is organized and written.
In context, dissents can throw light on the interpretation of the majority opinion, but out of
context they may appear to be disjointed polemics. In international law in particular, the lack of
compulsory jurisdiction and centralized enforcement procedures make it very difficult for an
international tribunal to reverse itself or to depart from its own precedents in future cases, for
most of the court's authority depends upon the soundness and consistency of its reasoning.
Thus, dissenting opinions carry less weight in international law (unlike the Holmes-Brandeis
dissents as predictors of changes in later American Constitutional law), and international
scholars should accordingly refrain from citing such dissents just because they feel that the
dissents are more persuasive than the majority opinions. Finally, Dr. Jenks' plea for more
discretion by the Court in finding custom can hardly promote greater recourse to the Court by
states in the future. No state wants to submit to adjudication of its disputes when the result is
completely unpredictable, yet the greater the discretion used by the Court in finding custom the
greater becomes the unpredictability of its decisions.

Clearly, a plea for greater discretion in the finding of customary rules of law is a step
backward from the idea of law as a science of prediction giving nations advance notice of the
legal propriety of their contemplated actions. Dr. Jenks' conclusions therefore reinforce the
importance of re-reading and re-analyzing the crucial decision in the Fisheries Case and other
key eases dealing with customary international law. The next section accordingly is an attempt
to argue that these cases were not cases of general customary law at all, and that therefore the
Court's insistence on a showing of consent that Dr. Jenks found so objectionable applies only to
the limited class of similar cases of "special" custom.

III. WORLD COURT CASES ON SPECIAL CUSTOM

Professor Briggs has emphasized the World Court's reasoning in the Asylum
Case as "admirably illustrat[ing] how international customary [pg216] law in general is
proved," FN21 and Judge De Visscher said that the decision "fixes [the Court's] jurisprudence
on this subject." FN22 However, the Court in that case was not dealing with customary law in
general, but rather with special custom. One passage, quoted by many writers, contains the
essence of the Court's reasoning. The Court began by referring to the reliance by the Colombian
Government "on an alleged regional or local custom peculiar to Latin-American States." The
Court then held:

The Party which relies on a custom ofthis kind must prove that this custom is established in such a
manner that it has become binding on the other Party. The Colombian Government must prove that the
rule invoked by it is in accordance with a constant and uniform usage practised by the States in question,
and that this usage is the expression of a right appertaining to the State granting asylum and a duty
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incumbent on the territorial State. This follows from Article 38 of the Statute of the Court, which refers to
international custom "as evidence of a general practice accepted as law."FN23

The Court then proceeded to find no evidence of a constant and uniform usage in the matter of
diplomatic asylum in Latin America, due to the uncertainty, contradiction, fluctuation,
discrepancy, and political expediency in the various cases and instances on the subject.
Moreover, it held that Peru had "repudiated" the Montevideo Conventions of 1933 and 1939
(which contained the rule Colombia was contending for) by its failure to ratify those
conventions.FN24

Since there was no proof of "a custom of this kind," the Court denied Colombia's plea
of "an alleged regional or local custom." It is offundamental importance to note that the Court
used the arguments in the preceding paragraph solely with respect to this "local custom." A
reading of what came before this section in the Court's opinion shows that the Court also
considered matters of general custom, including treaty interpretation, yet nowhere in discussing
those matters did the Court require a showing of the strict elements of special custom just
quoted. For example, the Court discussed the concept of "derogation from territorial
sovereignty" without referring to constant and uniform practice or explicit rights and
duties.FN25 Also, in dealing with treaty interpretation, there was no reference to the strict
elements of special custom. Rather, these elements were restricted to the section of the opinion
where the Court explicitly dealt with "an alleged regional or local custom" or, in other words,
special custom.

Additional support for the preceding interpretation may be found in the dissenting
opinion of Judge Alvarez which highlights the Court's particular concern with the matter of a
special custom in Latin America FN26 and also in the majority opinion in the later case of the
Nationals in Morocco. This case dealt with many separate contentions relating to [pg217]
matters of general custom and treaty interpretation, but also with a special question of specific
American capitulatory rights in Morocco. It was only with respect to this latter issue that the
Court cited its earlier statement in the Asylum Case on special custom.FN27 Moreover, it
introduced the citation by a qualification that the Court's language in the Asylum Case on this
point dealt with "the question of the establishment of a local custom peculiar to Latin-American
States." FN28

The portion of the Nationals in Morocco opinion dealing with capitulatory rights, by
citing the Asylum Case on special custom, provides us with a good example of special
customary law. For there is clearly no general rule of international law granting all states
extraterritorial rights in other states. If among any particular states extraterritorial rights exist,
they either stem from a treaty or from special customary practice that amounts to consent on the
part of the territorial state. Perhaps the only general rule on the subject in present international
law may take the form of a presumption, or pressure, against the existence of capitulatory
rights, an "old and dying institution" in the words of Professor Verzijl.FN29 The manner in
which the Court analyzed the rights of the parties in the Nationals in Morocco Case lends
support to this interpretation. There was no finding of a rule of general customary law in behalf
of the United States' claim to extraterritorial rights in Morocco. And the citation of the Asylum
Case, with its restrictive view of the necessary elements for proving the existence of a "regional
or local custom," indicates that with respect to certain kinds of subjects, such as capitulatory
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rights, the plaintiff must prove in a very specific way that the defendant has expressly or
impliedly consented to the alleged "derogation from [its] territorial sovereignty."FN30

Nor are the preceding interpretations invalidated by the Court's reference to Article 38
in the Asylum Case, quoted previously, and again in the Nationals in Morocco Case when the
Court quoted its own prior language. To repeat the quotation, the Court held that the elements
of special custom follow from the reference in Article 38 of the Statute of the Court to
international custom "as evidence ofa general practice accepted as law." At first impression,
the word "general" in this clause might appear to be inconsistent with a finding of special
custom. But historically the apparent discrepancy is easily resolved. In 1936 Professor
Basdevant pointed out the need for a broad interpretation of Article 38 to include special
custom.FN31 Such an interpretation was necessary in order to fulfill the reasonable
expectations of states who often order and regularize special relationships among themselves in
the manner discussed previously. The World Court must have agreed with Professor
Basdevant's reasoning, even before 1936, since it has refrained entirely from mentioning Article
[pg218] 38 in all of the numerous cases involving general custom, while mentioning it
explicitly in the portions of the Asylum and Nationals in Morocco Cases dealing exclusively
with special custom. In so doing, the Court has fixed upon Article 38 the broad interpretation
called for by Professor Basdevant. Additionally, to make the matter crystal clear, the Court
stated in the Right of Passage Case:

[I]t is objected on behalf of India that no local custom could be established between only two States. It is
difficult to see why the number of States between which a local custom may be established on the basis of
long practice must necessarily be larger than two. The Court sees no reason why long continued practice
between two States accepted by them as regulating their relations should not form the basis of mutual
rights and obligations between the two States.FN32

Thus, to the extent that the Indian representative had contended, in pleadings that were not
always models of clarity, that "customary international law" could not apply in this case, the
Court set the record straight by showing, in the passage just quoted, that this was not a matter of
general customary law affecting a large number of states but rather a matter of "local custom"
exclusively regulating the particular rights and obligations between Portugal and India.

Let us consider this case more closely. In it the Court held that Portugal had a right of
passage over Indian territory with respect to private persons, civil officials, and goods in
general, for the purpose of reaching the Portuguese enclaves in India.FN33 The International
Court's holding was based on evidence of a local custom, continuous over a period exceeding a
century and a quarter, "accepted as law" by the parties, and constant and uniform. This case,
according to Professor Wolfke, contains "the most decisive recognition of particular customary
rules, as opposed to general customary rules. "FN34 The Court went on to reject other alleged
rights also on the basis of special custom. It found no special custom entitling Portugal to
transport armed forces, police, or ammunition over Indian soil.FN35 Thus the heart of the case
concerned special custom as the secondary rule of law-determination with respect to the bundle
of alleged rights of passage.

An entirely new section of the Court's opinion, preceded by an asterisk break deals with
the parties' arguments on general custom. With respect to the non-military right of passage, the
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Court held it superfluous to inquire whether general custom would yield the same result as
special custom. As to the alleged military right, the situation was more complex. Portugal did
not advance any convincing arguments either in the briefs or in the oral presentation that a right
of military access existed under general customary international law. Much of the
argumentation consisted of analogies to municipal law granting access to private persons over
the land of another, but these did not involve military access.

[pg219] Therefore, since the Court was able to find a distinction in the special
customary practice between Portugal and India as to non-military and military rights, it refused
to deal with the alleged general custom of military access. The Court noted that the situation
was "a concrete ease having special features," that the practice between the two states was
"clearly established," and that therefore "such a particular practice must prevail over any
general rules."[FN36]

Thus the Court in the Right of Passage Case clearly distinguished between special
custom and general custom in international law. However, it was not so clear as to which type
of custom would have priority in the event of a clash. For its assertion of the primacy of special
custom in this case was made possible largely by the absence of any convincing demonstration
by Portugal of a general custom of military access to enclaves. Moreover, the Court would not
have argued the superfluity of examining Portugal's contention of general custom with respect
to non-military access if it could have disposed of this point simply by stating that special
custom in all eases preempts general custom. It is obviously too early in international
jurisprudence to state with any degree of conviction clear "conflict-of-Iaw" principles with
respect to special and general custom. The Right of Passage Case seems to suggest that when
special custom is easily proved and general custom on the other hand is vague and dependent
upon analogies to situations which are not directly in point, the Court will accept the former and
not make any particular effort to inquire into the latter. This is, of course, an elusive
relationship, to say the least, but even more elusive ones are possible. Thus, in the Nationals in
Morocco Case, there may have been hovering in the background a rule or principle of general
customary law to the effect that capitulatory rights are, or ought to be, construed narrowly if at
all. This general customary prescription may have made it harder for the United States to prove
the existence of a special custom establishing such a capitulatory regime. Conversely, it is not
difficult to imagine a rule of general customary law that makes it easier to establish specific
bilateral relationships. Thus, although all the instances of claim-conflicts with respect to alleged
submarine rights on the continental shelf prior to the 1958 Geneva Convention involved
specific parties making specific claims, the coastal state consistently had the better claim due,
arguably, to the existence of a general rule of coastal state rights over the continental shelf that
was simultaneously emerging.

Another possible relationship between general and special custom might be that when
the former is too vague to cover a specific ease area (even though it could clearly apply to
different cases), a decisive role might be played by special custom when otherwise special
custom would not be invoked at all. This seems to have occurred in the complex case of the
Anglo-Norwegian Fisheries. The Court's opinion is not easy to analyze; Douma lists over fifty
articles devoted to the case, offering conflicting [pg220] interpretations.FN37 The opinion is
rambling and cryptic, possibly reflecting the fact that the judges deliberated only fifty days
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despite the voluminous pleadings and lengthy oral arguments.FN38 It has been severely
criticized,FN39 particularly by losing counsel.FN40 Yet if the opinion is read in its entirety,
taking all the passages together and in context, a rational scheme becomes evident.

The most important parameter in the Court's judgment is that Norway's delimitation of
its territorial waters must accord with general international law:

The delimitation of sea areas has always an international aspect; it cannot be dependent merely upon the
will of the coastal State as expressed in its municipal law. Although it is true that the act of delimitation is
necessarily a unilateral act, because only the coastal State is competent to undertake it, the validity of the
delimitation with regard to other States depends upon internationallaw.FN41

The Court then gave three indications of the requirements of general customary international
law in this area: (a) "the drawing of base-lines must not depart to any appreciable extent from
the general direction of the coast";FN42 (b) if the coastline is unusually rugged, the choice of
base-lines should be "liberally applied";FN43 and (c) as a general principle "governing any
delimitation of the territorial sea," the "base-lines must be drawn in such a way as to respect the
general direction of the coast and ... must be drawn in a reasonable manner."FN44 That these
are all statements of general customary rules is evident from the fact that the Court simply takes
judicial notice of them, with no attempt to offer independent proof. It is moreover important to
note that, although the statements may not offer precise guidelines in close cases, they certainly
rule out arbitrary and excessive claims and thus serve the function of any general rule of law in
indicating broad standards of permissible conduct.

The opinion also contains statements of general custom for which the Court does offer
or allude to evidence of state practice. An example is the statement that for the purpose of
measuring the breadth of the territorial sea "it is the low-water mark .... which has generally
been adopted in the practice of States. "FN45 There are also instances of alleged general rules
which the Court found not to be accurate statements of international law. The most important
example of this was Great Britain's claim that, to be considered as internal waters, a "bay" may
not have, under general customary law, a closing line of its indentation that exceeds ten sea
miles. But the Court held that

[pg221] although the ten-mile rule has been adopted by certain States both in their national law and in
their treaties and conventions, and although certain arbitral decisions have applied it as between these
States, other States have adopted a different limit. Consequently, the ten-mile rule has not acquired the
authority of a general rule of internationallaw.FN46

It is within the parameters of the preceding formulations of general customary law that
the Court considers matters of special custom. One large class of instances of special custom
occurring in different places throughout the opinion is the matter of "historic waters." These
are, of course, instances of prescription. As Judge Fitzmaurice has analyzed the matter,

the acquisition of a historic right by prescriptive means is merely a special case of the creation of right by
custom or usage.FN47

In such an instance,
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the element of consent, that is to say, acquiescence with full knowledge, on the part of the [complaining]
State is not only present, but necessary, to the formation of the right."FN48

Indeed, Great Britain did not contest the validity of prescriptive rights, conceding that the
"historic waters" belonged to Norway ifpossessio longi temporis was proven in each
instance.FN49

Some other examples of special custom in the Court's opinion have caused considerable
trouble for critics of the case who have not distinguished between the two types of custom.
First, we have already seen that the Court rejected the ten-mile rule for bays as far as general
customary law was concerned. But then the Court added an argument addressed specifically to
the two parties in the litigation:

In any event the ten-mile rule would appear to be inapplicable as against Norway inasmuch as she has
always opposed any attempt to apply it to the Norwegian coast.FN50

In short, the Court considered the ten-mile rule both in general and in special custom. It upheld
Norway on the general ground because of the division of state practice throughout the world.
And it upheld Norway on the special ground because, as between Norway and Great Britain,
Norway had not consented to the practice (indeed she opposed it). Here the Court was in effect
saying that Norway's delimitation of bays was not unreasonable in light of general customary
practice, and therefore Great Britain could not limit Norway's rights within the ambit of
reasonableness unless Norway consented to the establishment of such a special custom.

[pg222] But if Norway has certain rights within the ambit of reasonableness, Great
Britain may also have similar rights. For if a certain area is contested, one cannot say a priori
that the coastal state and not the state that is attempting to fish in the area has the better
preemptive claim to whatever may reasonably be claimed. Thus it became relevant to see if
Great Britain had consented or acquiesced to Norway's use of any part of the area defined by
the general customary rules previously stated by the Court. Thus, as a second example of
special custom, and with respect to the questions of the ten-mile rule, the historic waters, and
their applications to the "slgaergaard' and other specific configurations of the Norwegian
coast, the Court took specific account of the notoriety of the Norwegian claims and the failure
of Great Britain to engage in substantial protest:

The Court notes that in respect of a situation which could only be strengthened with the passage
of time, the United Kingdom Government refrained from formulating reservations.

The notoriety of the facts, the general toleration of the international community, Great Britain's
position in the North Sea, her own interest in the question, and her prolonged abstention would in any
case warrant Norway's enforcement of her system against the United Kingdom.FN51

This language, coming near the end of the Court's opinion, points up the Court's concern for the
special aspects of the bilateral relationship between Norway and the United Kingdom.FN52 It
would be a mistake to apply to general custom the Court's reasoning on toleration and lack of
protest, for these served a specific purpose relating to consent in the matter of special customary
rights within the disputed ambit of the reasonable possible extensions of Norway's internal
waters.
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To round out the practice of the World Court, two additional cases, other than those
dealing with acquisitive prescription,FN53 may be briefly mentioned. In 1927 the Court dealt
with the question whether the European Commission of the Danube had jurisdictional powers
over navigation of the river from Galatz to above Braila.FN54 The Court looked to "usage
[pg223] having juridical force simply because it has grown up and been consistently applied
with the unanimous consent of all the States concerned. "FN55 This was clearly a matter of
special custom, inasmuch as the case was about a specific commission for a specific river; no
one has ever suggested the existence of a general rule setting up river commissions and giving
them precise jurisdictional powers. Hence the idea of "unanimous consent" was restricted to a
situation of special custom. Similarly, in 1930 the Court delivered an advisory opinion
concerning a specific place-the Free City of Danzig. It based its holding that Poland did not
have absolute rights regarding the conduct of the foreign relations of Danzig on a

practice which seems now to be well understood by both Parties ... [that] gradually emerged from the
decisions of the High Commissioner and from subsequent understandings and agreements arrived at
between the Parties under the auspices of the League.FN56

Again, the attempt to show consent was necessary in a situation of special custom.

The cases just examined do not afford a complete picture of the requirements for
proving special custom in international law. Indeed, it is possible that the requirements may
change, depending upon the type of case involved-whether it is a case of prescription, or
boundaries, or regional law, or whatever.FN57 In this area, as in so many others in international
law, the richest collection of evidence-diplomatic correspondence among nations-has hardly
begun to be tapped in any systematic way. New methods in the social sciences, particularly the
content analysis of documents FN58 combined with statistical factor analysis of the relevant
components of decision and conflict resolution,FN59 may offer a way to mine these resources
of state practice.

But apart from the problem of the refinement of criteria for special custom, the most
significant conclusion to draw from the preceding analysis is that special custom should be
sharply distinguished from general customary law. The particular problems of proving consent
on the part of the defendant state in any claim-conflict situation that are associated with a claim
of special custom need not be extended to the broader question of norms of general custom, at
least insofar as the World Court's cases are concerned. An important analytical step forward can
be taken if the problem of the proof of general custom is seen to be an entirely separate question
from the problem of proving the requisite consent for special custom.

Footnotes

* Northwestern University School of Law, Chicago.
**Numbers in the format [pg211] etc. refer to the pagination of the original publication.
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35See Information Circular No. 70-6R, "Advance Income Tax Rulings", dated 18 December 1978,
revised 23 June 1980. See also IT-439, "The Meaning of Scientific Research", dated 17 Sep-
tember 1979, paras. 19, 20.

36Section 241; Regs. Part XXX. See also Act s-ss. 149.1(15),230.1(4), (5).
37See Green, "The Confidentiality of Income Tax Returns" (1972),20 Can. Tax J. 568.
38R. v. Snider, 54 DTC 1129, [1954] C.T.C. 255 (S.c.c.).
39McPherson v. Vang, 67 DTC 5041, [1967] C.T.C. 39 (B.C.S.C.).

(b) Confidentiality
If taxpayers are expected to be willing to make full disclosure of the amount and
source of their income in tax returns and in response to Departmental inquiries,
they must have reasonable assurance that unauthorized persons will not have
access to this confidential information. The Act contains rules that are designed
to restrict access to this kind of information to persons who are engaged in the
administration of the Act or of a provincial income tax act.36 Of course, there is
nothing to prevent a taxpayer from voluntarily disclosing this information to his
professional advisers, or, indeed, to anyone.

There have been some judicial decisions (and some articles have been writ-
ten) on the extent to which a taxpayer's income tax returns and related confiden-
tial information may properly be disclosed in court proceedings other than a tax
appeal by that taxpayer. 37It has been held that in criminal proceedings the public
interest should, in general, override the private interest in the confidentiality of
tax returns; and their disclosure, whenever relevant, will usually be required.38

In most civil proceedings, disclosure will not be compelled,39 unless it is clear
that the public interest in disclosure deserves more weight than the private inter-

The Income Tax System

are given only for proposed transactions of which full details have been disclosed
to the Department. The taxpayer who seeks a ruling is billed for the Departmen-
tal time involved in reviewing his application and in preparing the ruling. The
Department will refuse a requested ruling in certain cases, such as where the rul-
ing would primarily involve an interpretation of the facts rather than of income
tax law (e.g., where a valuation is requested) or where the Department considers
that its own views are not yet clearly enough developed for it to be able to state
its practice in relation to the kind of transaction that is proposed. Since October
25, 1984, advance rulings have not been available for "tax shelters" offered
through limited partnerships and similar arrangements; typically those schemes
allocate tax losses to high-income investors to be offset against their income from
other sources.

The Department considers itself to be bound by any ruling that it grants,
providing that the transaction has been fully disclosed to it and that the law has
not changed in the meantime. After the identity of the parties has been disguised,
some rulings havebeen published in the Department's Tax Rulings series; this
practice was discontinued at the end of 1980, but the Department recently indi-
cated that the publication of rulings would resume. Less formal opinions and as-
sistance are 3,lsogiven to taxpayers and their advisers, but this advice is generally
not in writing and in any event does not bind the Department.35

[2.04(2)(a)]
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Income Tax Procedure [2.05(1)]

est in confidentiality. 40 Where the taxpayer himself brings a tax appeal (see also
2.05(2)(f) ), he forfeits the confidentiality of any information that is relevant to
that appeal: in general, the hearing of his appeal will be in open court,41 and if
written reasons for the decision are given, they will be published.

(c) Encouraging Voluntary Compliance

The Canadian income tax system depends for its effectiveness on self-assessment
by taxpayers. This means that a taxpayer is expected to take the initiative to pre-
pare his own tax return or to have it prepared for him, to disclose all relevant in-
formation to the Department, and to compute and pay any tax owing by him. The
system will only work satisfactorily if the great majority of taxpayers voluntarily
comply with these obligations in an honest and conscientious manner. Otherwise
an army of assessors and investigators would be required to ensure that there was
not wholesale evasion of taxes. It is one of the declared aims of the Department
to encourage voluntary compliance.

For this purpose, attempts are made to provide taxpayers with intelligible
information concerning their obligations under the Act and to give them reason to
feel confident that the law is being administered fairly, impartially, and effec-
tively. We have mentioned the need to assure taxpayers that the information they
provide to the Department will be kept confidential. The Department also de-
votes considerable efforts to deterring and detecting tax evasion (see 2.06), so
that taxpayers who attempt to comply with the law will not feel that they are pen-
alized for being honest and as well, of course, so that certain taxpayers do not
escape paying their share of income tax.

2.05 INCOME TAX PROCEDURE42

(1) OVERVIEW
Following are the main elements of the procedure for compliance with, and en-
forcement of, the income tax law:
1. Taxpayers must file tax returns disclosing their income and computing the tax

payable by them.
2. The returns are reviewed by the Department, followed by the issuance of a

notice of assessment to each taxpayer who has filed a return and, in some
cases, by the subsequent issuance of one or more notices of reassessment.

3. The taxpayer must pay any tax owing by him except for any tax that is in dis-
pute. Steps will be taken by the Department to collect any tax owing that is
not paid voluntarily. The Department will refund to a taxpayer any tax that he
has overpaid, together, in certain cases, with interest on the overpayment.

40In re Huron Steel Fabricators Ltd., 73 DTC 5347, [1973] C.T.C. 422 (F.C.A.).
41See, however, s-s. 225.2(4); proposed amendments to s. 179 and to Tax Court of Canada Act

s. 16.
42See also IT-94R, "Some Administrative Procedures Under the Income Tax Act", dated 5

September 1973.
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