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1 CHRISTIANS': ;
Cr-Ex (Taylor.) -

3

Toronto, Ontario
2

3 Upon commencing at 10:19 a.m.
4 ALLISON CHRISTIANS: AFFIRMED
5 CROSS-EXAMINATION BY MR. TAYLOR:

2

1

National Revenue?

cross~examination in the case in the Federal Court of
Ms. Christians, you're aware this is a

Yes.
You've been retained in this case as an

Yes.
First affidavit was sworn April 28th,

Q.

Q.
A.

A.
Q.

expert witness by the Plaintiffs and you have sworn
two affidavits for use at a summary trial?

Canada between Virginia Hillis and Gwendolyn Deegan
and the Attorney General of Canada and the Minister of

6

7

8

9

10

11

12

13

14

15
16 3

17

18

19 4

20

21

2015?

20, 2015?

A.
Q.

A.

Yes.
And the second affidavit was sworn.July

Yes.

a lot around United States Statute known as the
little easier for us, as you know, this case revolves

report that provides your opinion on certain questions
as an expert in matters of U.S. tax law?

22
23

24
25

26

27

28

5

6

Q.

A.
Q.

And in each affidavit you attach a

That's correct.'
Just at the outset, to make things a
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2 CHRISTIANS'
Cr-Ex (TaY.l.or)" 4

8

amendments to the Internal Revenue Code as FATCA and
you'll understand what I mean?

legislation, the statue is the Internal Revenue Code.
Well, FATCA is -- yes, FATCA is the

I'll refer to the Foreign Account Tax

And I'll refer to the Canadian Income

Yes.

A.

A.

Q.

Q.

Foreign Account Tax Compliance Act -- if it's okay to

Compliance Act which I understand you have introduced

you -- with you I'll just call that Statute FATCA in
this proceeding.

1

2

3

4

5

6 7
7

8

9

10

11

10

Code that will be referenced to the United States

we're referring to the Canadian Act.

Tax Act, to the extent that we mention it as just the
Income Tax Act and you'll understand that I mean --

And if I refer to the Internal Revenue
Yes.

Yes. Just so we're clear.

So 26 -- Chapter 26 of the United

A.
Q.

A.

Q.
States Code?

Statute.

12

13

14

15

16 9

17

18

19

20
21

22
. 23

24

25

26
27

28

All right, I'd like you to look at your
initial report, the April 2015 report, do you have
that. -- you do have that report in front of you.

And in paragraph 2 of that report you
outline three questions that you've been asked by the
Plaintiffs to answer. You can see those there if you
need to refer to them.

INTERNATIONAL REPORTING INC.



3. CHRISTJ:.ANS' !

Cr-Ex (Taylor) .-
5

tax law defines as a'resident for Canadian tax

And in paragraph 3 you outline two

following assumptions.

in Canada for Canadian tax purposes"?

Okay. Your report states that in
Yes, I see those.

If you're asking me what the Canadian

I'm not asking you what the Canadian

In the questions put to me to answer I

A.
Q.

A.

Q.

A.

What do you mean by "assuming that the
individual has resided all relevant times exclusively

The first' is an assumption that the affected
individuals reside at all relevant times exclusively
in Canada for Canadian federal tax purposes and are
liable to tax in Canada as such, pursuant to Section 2
of the Income Tax Act.

answering the questions put to you you made the

purposes, then I would say that this is an assumption
that they are resident for Canadian tax purposes as
set out in Section 2 of the Income Tax Act.

Income Tax Act says about residency. I'm asking you
why you assumed that the -- you were asked questions
about U.S. persons who are resident in Canada or U.S.
persons generally. I'm asking why you assumed or why
you confined your answer only to U.S. persons who are
exclusively resident in Canada.

assumptions that you made in preparing your 9pinion;
-see those?

11

12
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CHRISTIANS-
Cr-Ex(Taylor)

Internal Revenue Code?

about residential ties. It's about residents and

purposes under United States law?

liability to tax in Canada under the Income Tax Act.

Maybe I'm not clear as to what you were

No, I think the assumption that I'm

Okay. And you acknowledge that an

But in your opinion you speak. only to

The.assumption does.not state anything

Sure. Yes.

Q.

A.

A.

Q.

A.

Q.

paragraph that in your opinion you refer only to the
situation of u.s. persons who are resident in Canada
but have no residence in the United States for tax

was asked about u.s. persons resident in Canada so I
answered that question in the context of what it means
to be resident in Canada.

saying your assumption was. Do you mean in that

2.

the United States for U.S. tax purposes under the

making here as it states is that the individuals
affected in this question are resident of Canada for
Canadian tax purposes under the Income Tax Act Section

individuals who are exclusively resident in Canada. I

individual can be resident in Canada for tax purposes
under the Canadian Income Tax Act and also resident in

assume by that you're not referring to individuals who
have residential ties to both states?

That assumption has nothing to do with U:S. tax

13

14

15
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5 CHRISTIANS'
Cr-Ex(Taylor~

7

know the answer to that.

status, does it?

use the phrase "exclusively". Canadian tax law does

yes, that's possible.

Well, with respect, your assumption is

Is that a question?
Would you agree with that?
If the question is do I agree that the

I guess I'm a little unclear why you

If you're asking me whether Canadian

A.
Q.

Q.

A.

Q.

A.

the individuals are resident exclusively in Canada,
which implies no residence anywhere else.

MR. ARVARY: Excuse me. I'm just going to

residents. The assumption is that the individuals are
resident in Canada under the Income Tax Act Section 2.

exclusively resident in Canada for Canadian tax

agree with that.

someone is resident in their country under their law,

purposes implies no resident elsewhere, no, I don't

tax law recognizes residence in another state, I don't

not recognize residence in any other state as a

Exclusively resident in Canada for Canadian
tax purposes means exclusively resident in Canada
pursuant to Section 2.

So could another country also say that

16

17

18
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26 shut off whatever is beeping here.
27 BY MR. TAYLOR:
28-- 19 Q. Would it affect any of the opinions
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6 CHRISTIAN,~ " ,
Cr-Ex (TayTor) 8

that you gave if an individual were resident in Canada
under Canadian ta~ laws and also resident in another
state under that state's tax laws, such as the United
States?

A. I think the question is too broad
because you're tal~ing about all the world and this
opinion is limited to Canada and the United States.
So if you remove the "such as" and you mean the United
States then no, nothing in the opinion would change on
the assumption that you made; that is that the
resident of Canada might be considered a resident of
the United States under their law, no, the ..opinion
wouldn't change.

20 Q. If a person were -'-an indivi.dual were
resident in Canada under the Canadian law and also
.resident in the United States under the United States
law, that would take us toa position where it would
be necessary to apply the Canadian. U.S. Tax Convention
to determine for which purpose of the Convention, the
person would be resident exclusively. Would you agree
with that?

A. No.

21 Q. Why not?
A. Because if the question is whether

someone is resident in the United States which would
invoke the provisions of the Tax Treaty, this doesn't
necessarily cover the case of a person who is a
citizen of the United States.

INTERNATIONAL REPORTING INC.



7 CHRISTIAN$
Cr-Ex (TaylOr) 9

me is a person who has residence in both states. And

referring to the scenario I've put ,to you or to the
opinion?

I

2

3

4

5

22 Q.

A.

When you say "this doesn't" are you

So I think the scenario that you put to

6 -I'm not talking about that person in this assumption.
7 This assumption is that the person is resident in
8 Canada under the Income Tax Act.

9 So the Convention -- the tie breaker rules
for residence in the Convention are-for dual

opinions change?

for Canadian tax purposes under the Income Tax Act.

in which that person would owe U.S. tax, would those

Well, what I'm asking you -- and youQ.

residents. That's not the assumption here. The
assumption here is a person who is resident in Canada

might be answering it -- is if a person were
considered resident in Canada under the Canadian test -

would the opinions you gave respecting the situations

MR. ARVAY: Maybe if I could interject a
little bit? When you say, "Would those opinions

but also substantively resident in the United States
under the U.S. law test -- not just a citizen -- then

change," maybe you need to be more specific as to what
she did. There's a lot of opinions there. It would

23

10

II

12

13

14

15

16

17

18

19

20
21

22

23
24

25

26 be helpful I think if you focus on what thing you're
27 talking about.
28 BY MR. TAYLOR:

INTERNATIONAL REPORTING INC.



8 CHRIS!I!-IANs
Cr-Ex (Taylor)"

1 0

THE WITNESS: Yes.

States tax laws would owe tax to the United States.

you're asking me is if someone was to meet the

certain circumstances in which a Canadian resident who
Well, you've given an opinion as toQ.

MR. ARVAY: Is that narrow enough for you?

MR. ARVAY: Okay.
THE WITNESS: Okay. I think the question

is also a -- has U.S. person status under United

And I'm asking whether those opinions which are
contained in Part 2 of your report, whether those
would be altered if the U.S. person was also a
resident of the United States in a substantive sense.

substantial presence test in -- under U.S. law such
that that person was resident in the United States
under substantial presence rules and also resident in

241

2

3

4

5

6

7
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10
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13

14

15

16

17 Canada under Canadian residence rules; if that's the
18 question you're asking me, whether my opinion would
19 change if that was the situation, that a person, the
20 affected individual was a resident of Canada under the
21 Income Tax Act, Section 2, and also a resident of the
22 United States under substantial presence rules, then,
23 no, my opinion wouldn't change.
24 BY MR. TAYLOR:

Canadian sources?

the assumption that the individuals your opinion
relates to have -- derive all of their income from

I

25

26

27

28

25 Q. And is that because you have also made
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9 CHRISTIANS: ,
Cr-Ex (Taylor)-

1 1

are resident in Canada.

A. I don't know if it's advisable or not.

A. To the persons I've'assumed for
purposes of your opinion?

andSo you would agree with me that

Okay. In the course of your research

It's not possible to speculate about

When you say, "the affected

Q.

Q.

Q.

Q.

I know there's an analytical process to follow in

opinion wouldn't change if you change that assumption;
correct.

is also resident in the United States under the United

,A. That is one of the reasons why the

applying the domestic laws and applying convention,
but if a U.S. person who is a resident in Canada but

discussed in your opinion; would you agree with that?
A. I wouldn't want to speculate about the

tax liability of someone in the abstract in that way.

States laws, had income from U.S. sources they may be
liable for tax in circumstances outside of what's

I personally wouldn't want to speculate without

the tax liability of someone in the abstract, or maybe
not advisable?

knowing more about what exactly the taxpayer's
situation is. In this case, the affected individuals

individuals" in this,case are you referring to the
Plaintiffs, or to the individual you've assumed for

purposes of this opinion.

26

27

28
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10 CHRI STIANS .
.Cr-Ex (Taylor,), 1 2

from the reports of others. I have no personal
knowledge of that.

and your experience, do you have knowledge of how many
individuals residing in Canada have U.S. person2

3

4

5

6.

status?
A. I only have knowledge of what I have

7 30 Q. What have you gathered from those

work.
You would agree that that's a fairly

reports, in terms of how many U.S. persons are present

historical u.s. sources that I would have to look at

All right. Well, I'm content to work

I've seen a range of estimates fromA.

Q.

in Canada?

countries.

again to verify. The range has been from the high
750,000 to -- from a low of 750,000 tq a high of 2

which are from the U.S~.State Department, I think.
I'd have to go back and look at my sources again on
those. And some have been compiled by per~ons who
track the population of U.S. persons living in other

million. These are all estimates because, as you may
or may not know, neither country counts this category
as a census figure or a category of persons in any
official documentation. So they're estimates, some of

with those ranges for our purposes. I don't expect
you to have precise knowledge, but I'm grateful that
you can say what ranges you'Ve encountered in your

31
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11 CHRISTIANS, 1 3
Cr-Ex{TaylorL

substantial number of individuals.

BY MR. TAYLOR:
MR. ARVAY: Compared to what?

confusion.

A. You could not fit all of them in this

Well, I mean, for example, you couldn't

Would you also agree though that quite

I guess what I'm getting at is wouldQ.

Q.

Q.

income from Canadian sources? I think we can agree

room.

fit all of them in this room.

likely there would be persons in that category who are

that seems right to me.

either resident of both states under both states' laws

Canadian sources?

many of those people would fit that category.
A. Well, I'm not a statistician but I --

A. .Okay. Can I just clarify on the first
part of that question, when you say "resident in both

you agree that statistically, if you're dealing with
that number of individuals, it's quite likely that
some of those, maybe many of those, would be people
who fit into your assumptions that are U.S. persons
who are resident in Canada who earn all of their

states", do you mean people who are resident by means
of the substantial presence rules in the United
States? Because I think there might be some

or who earn income from U.S. sources as well as

32

34

33

2
3
4
5
6
7
8
9
10

11

12
13
14
15
16
17
18
19

;-~ 20
21
22
23
24
25
26
27
28

INTERNATIONAL REPORTING INC.



12 CHRISTIANS.
Cr-Ex (Tayle>rr ' 1 4

1
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I 13
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18
19
20
21
22
23
24
25
26
27
28

I think it's hard to understand that the.
U.B. taxes both -- the two 'categories of people,
actually three or four but two main categories. And
the first is people who are U.S. citizens no matter
where they live in the whole world. And the second is'
people who spend time in the United States under an
objective residence test. And that objective
residence test is the 183 days weighted over a 3-year
period.

So that someone can be resident in the
United States und~r the substantial presence test is a
different person than someone who is liable to tax in
the United States because they're a United States
citizen. So sometimes I call those people deemed tax
resident. But that's not the statutory definition.
The statutory definition of a resident in the United
States is someone who meets the substantial presence
test. And citizens are also subject to tax on a
worldwide basis in the United States in the same
manner as if they were physically present and
resident.

So that when you ask' that question, that
part about does the population in Canada include a lot
of people who are dual residents, I don't know how to
answer that question because that requires me to know
how -- what percentage of a population spends the
requisite number of days in the United States. AndI
can't do that. I have no way to know that and I don't

INTERNATIONAL REPORTING INC.



13 CHRISTI~~
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1
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24

25

26
27
28

know what the proportion of people in-Canada would fit
that. I don't think anybody would compile those
statistics. I'm not aware of them.

But if you're asking me the different
question which is, is it likely that of that
population of Canadian residents who are -- persons
who are resident in Canada under Section 2 of the
Income Tax Act who have U.S. citizenship and for that
reason are deemed to be resident in some fashion
that's not the statutory operation, mind you, it's
just a shorthand. It's just a way that we explain the
U.S. inclusion of citizens as if resident. If you're
asking me if it's likely that those people, a
significant portion of that population has income from
u.s. sources, again, I don't know that answer to that.
I have no idea and I don't think anybody compiles any
statistics on that.

And the reason I don't think anybody
compiles any statistics on that is because the
population is unknown even among itself. There may be
many more people who don't know that they are U.S.
citizens and therefore wouldn't be in the population
of being estimated by all" those rough estimates;
right?

So we can't -- this is really difficult size
of a problem to figure out if that, you know, if you
want to know who are the people in Canada who might be
u.s. citizens. Each person who might fit that

INTERNATIONAL REPORTING INC.



14 CHRISTIANS 1 6
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28

category needs to speak with an immigration lawyer in
the United Stat~s to know for sure because it's
factual. It's based on facts and circumstances. It's
based on acts that you may have undertaken during your
~ife. These are not facts that are available to me, a
researcher, or to anyone .

So there's a large number of people who may
or may not be U.S. citizens, depending on U.S.
immigration laws, and that -- those people mayor may
not be counted in that population that mayor may not
then have sources of U.S.-sourced income.

So in other words, what I'm suggesting is
that there are so many rules about citizenship. If
that's the question, if you're asking me a question
how many persons who are residing at all relevant
times exclusively in Canada for Canadian federal tax
purposes and are liable to tax in Canada as such
pursuant to ITA Section 2, how many of those persons
are U.S. citizens, that is an unanswerable question.
Because of that. They don't -- many of them donit
even know. Many of the people in Canada don't know."
That includes children of U.S. citizens, children of a
U.S. citizen parent, in some cases the grandchild of a
U.S. citizen, those persons might be in that
population. I don't know how many. No one knows how
many.

Q, Maybe we should take a step back.
Let's go back to your first assumption. I understood

INTERNATIONAL REPORTING INC.



15 CHRISTIANS
Cr-Ex (Tay1.9~) _ 1 7

you to be telling me, and please correct me if I'm

Tax Act.

presence rule, or liable to tax in the United States

"exclusively" I meant under Section 2 of the Income

could be under the residential ties rule because this

Okay. So is it fair then to say thatQ.

is where they ordinarily reside, you know, but for
Canadian tax purposes they are resident in Canada.
And I understood you to be telling me that you used

which could be either under the 183 days rule, it

the term "exclusively" because you would not be
considering persons who would meet a substantial
residency test in the United States as part of your
group. Is that correct?

MR. ARVAY: I don't actually think she said
that and I stand to be corrected. When she used the
term "exclusively" I don't know that she--- I stand to

wrong, but I understood you to be telling me that in
your first assumption you say that your opinion is
dealing with individuals who are resident in Canada

be corrected but I didn't think she necessarily said
exclusively met therefore it was impossible to meet
the substantial resident test but if I misunderstood
you should just clarify.

THE DEPONENT: When I wrote the word

whether those persons are resident in the-United
States under a substantive rule, like the substantial

36

BY MR. TAYLOR:
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16 CHRISTIANS
Cr-Ex(Taylo~)

."'\ ()o

no. I mean, the memo is "affected individuals

reside at the same time 183 days or the requisite

residing at all relevant times exclusively in Canada."

don't think that we're seeing eye to eye on what weire

That's not what I wrote in the memo,

Let me try this another way because I

A.

Q.

So if you're residing at all relevant times
exclusively in Canada, it would be hard then to also

because of their status as citizens or green card
holders, that doesn't matter for purposes of your
opinion? Those persons are in the group that you're
considering in your opinion; is that correct?

substantial presence amount on the other side of the
border unless, for example, you have a house that
spans the border, you could then be residing in both
at the same time. But no, but the idea here is that

talking about yet. We have a
MR. ARVAY: By the way, you don't need to

people who live in Canada and reside in Canada are
resident for Canada for federal tax purposes under
Section 2 of the Income Tax Act.

see eye to eye.
MR. TAYLOR: Well, no, but I think it's

important for us to understand--
MR. ARVAY: You may not be understanding

each other, I take your point.
MR. TAYLOR: I think it's important for us

to understand the scope of Ms. Christians' opinion.

1
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18 37
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17 CHRIST:lANS
Cr-Ex (TayI6!-') 1 9

1 BY MR. TAYLOR:
---\ 2

3

4

5

6

7

8

38 Q. We have a population of persons,
somewhere in a range, you've. said you've heard between
750,000 and as high as two million. A group of persons
who are residents of Canada under Canadian tax law who
also are U.S. person status persons under u.s. law, and
I'm suggesting to you that in that group it's quite
likely that there will be some who also could be

9 resident in the -- or are resident in the United States
10 under substantive rules, such as the substantial
11 presence.
12 I'm not asking you to speculate as to what
13 that would be for any person, I'm just suggesting in
14 that group it's quite likely there are some who will be
15

16

.17

18

19

20

21

39

dual residents. We're talking about maybe two million
peoplej would you agree with that?

A. Yes, there are some, probably, in that
group who are dual residents under the substantive
presence rules.

Q. Sure.
A. Yes.

U.S. sources as well?

there will be some for whom not all of their income is
derived from Canadian sources but who earn income from

people in any population that would have U.S. source
A. Not only do I think that there would

Q. And would you also agree that in that
and I'm talking about the big group now --group

22 40
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income, I think that there would be people in those
populations that would have income from sources other
than Canada and the United States, yes, certainly.

Q. I don't think we need to concern
ourselves right now with people who have income from
other jurisdictions than Canada and the United States.
But what I'm -- what I'm driving at is your opinion is
dealing with a subset of all of the U.S. persons who
are found in Canada; would you agree with that?

A. With respect to the sources -- Canadian
sources of income the opinion would coverall U.S.
persons in Canada.

The reason that the potential for foreign
sources of income is important or needs to be
understood is that when there are foreign sources of
income then another set of Canadian tax rules might
come into play, which I have not covered in this memo.
And those are involving the foreign tax credit and
exemptions and that sort of thing.

. So that if there are foreign sources of
income that a person in Canada has then there are
additional tax rules that might allocate taxation to
other countries, including the United States that
allocate the primary taxing right to those other
countries which Canada would generally relieve by way
of foreign tax credit.

But I haven't covered that in this memo
because the point of this memo is to talk about
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Canadian sources of income.
Q. But the point of my question is there

are U.S. persons, very likely, statistically it's
almost certain, there are U.S. persons in Canada who do
not fit within the group to which your opinions applYi
would you agree with that?

A. Yes ..
Q. Would you agree that FATCA imposes
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obligations to report financial information on u.s.

persons regardless of where those persons reside and
regardless of where those persons derive their income?

A. Could you restate that question?
Q. Sure.
You would agree, I take it, that FATCA, the

U.S. law, imposes obligations.on U.S. persons to report
certain financial information? Do you agree with that?

A. I agree with that but the obligations
that FATCA puts on individuals is not the subject of my
report.

Q. I'm not asking you -- I'm not asking you
that, I'm just asking you if you would agree with that
as a matter of U.S. tax law.

A. FATCA does not impose obligations on all
U.S. persons to report all sources of income. No, I
would not agree with that .

Q. Okay. That's. not what I said though. I
~sked if you would agree that FATCA requires U.S.
persons to report financial information about certain
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A. That FATCA requires u.s. persons to
report information about certain accounts?

MR. ARVAY: Certain financial information.
MS. CHRISTIANS: Certain financial

information about certain -- no, because it requires
certain U.S. persons to report certain kinds of
information on certain accounts. It's very specific.

9 Yes.
10 BY MR. TAYLOR:
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Q. Okay. We can put -- we can put the
certain in front of U.S. persons as well.

A. Okay.
Q. If certain U.S. persons are required to

report financial information about certain accounts.
And for our purposes I'don't think we need

to worry about which persons those are and which
information and which accounts.

But would you agree that the obligations
that do apply under FATCA to those persons for those
accounts, they apply without regard to where those
persons are resident or where those persons derive
their income?

A. No,' I don't agree because the
obligations of FATCA are different if you reside in the
United States and if you reside outside of the United
States. For example, the monetary thresholds are
different, the filing status is different.
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U.S. law, which would occur for a certain class of

U.S. person derives their income?
A. Again, the rules of FATCA are very

individuals depending on the sources of income. For

individual reportingA. For individuals

Q. So residence of the U.S. person makes a
difference to the application of FATCA?

obligations which are not the subject of my report and
are not the subject of this lawsuit, for individuals
the reporting of certain financial information from
certain kinds of foreign accounts, they differ in the
income thresholds, depending on whether you are
factually resident in the United States, living,
domiciled, lots of different synonyms, right, because -
- because of the citizenship inclusion problem. We
have to use other words other than ~residence", right.

So living in the United States have
different filing thresholds, different file paperwork
reporting requirements than persons living outside of

peopl~, a certain category of persons. So no, I

income that you've reported on different forms under

which would change the reporting obligations of

the United States.
Q. And would you agree with the second part

of my question which was that the FATCA reporting
obligations apply regardless of where the particular

specific and there are certain, very technical rules

example, you aren't required to report certain types of
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Q. Okay. I wasn't aware that FATCA
required reporting of income in the first place, does
it?

A. The FATCA reporting obligations are
asset reporting obligations. If I said "income" that's
not correct.

FATCA obligations are asset reporting
obligations.

Q. Well the question --
A. Financial asset reporting obligations.
Q. The question I'm asking is if a u.s.

person has a reportable account for purposes of FATCA,
it doesn't matter where they derive their income for
the application of FATCA to those accounts does it?

A. The financial asset reporting required
under FATCA has nothing to do with income.

Q. When you say
A. It's completely irrelevant. The income,

the source of your income is completely irrelevant, it
is an asset reporting regime, it is not an income
reporting regime. It has nothing to do with income,
right.

Q. When you say "nothing to do with income"
you mean that ,the reporting requirements aren't
contingent in any way on anything relating to income,
is that fair?

A. I'm not sure what you mean by
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"contingent".

Q. Well, whether a person has to report or
not under FATCA is not affected by any facts relating
to their income,' such as where their income comes from
or what their income is or what the source of income
is.

A. Again, I would have to refresh my memory
by looking at individual reporting obligations under
FATCA because they're not the subject of this, to be
able to answer that question accurately.

Q. Would you agree that to the extent that
FATCA imposes obligations on financial institutions to
report information about reportable accounts held by
U.S. persons, that those obligations on the financial
institutions also do not hinge on the residence of the
U.S. person or the place where they derive their
income?

A. Again just clarifying, that when you say
"residence" you mean factual residence?

Q. That's what I mean.
A. Okay. So there's a complication in

that. Reportable accounts asa category very easily
could contain accounts held by persons who are not U.S.
persons.

And the reason that that category could
include persons who are not U.S. persons is because the
category includes accounts of persons who refuse to
provide information certifying their status as U.S.
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Therefore, reportable accounts include the
population which could -- which includes people who are
not in fact U.S. persons or would not in fact be U.S.
persons were they to undertake the requisite
investigations into status and so on.

So the FF -- the FFI, the foreign financial
institutions are identifying reportable accounts
according to a metric. The metric includes indicia
which are not themselves indicia of U.S. person status
but instead are indicia of someone who might fit u.s.
person status.

And once those indicia are found the FFI is
supposed to go to the account holder and ask for
certification as U.S. status or not.

If the person does not provide that
information that becomes a reportable account whether
the person is in fact a U.S. person or not.

Therefore, the source of income, the status
of the person is .irrelevant to FATCA's analysis. What
is relevant to FATCA is requirements for FFI
information reporting with respect to reportable
accounts is whether an indicia laid out in the
provisions of FATCA lead to either a certification of
status by an account holder or a failure of
certification of status by an'account holder.

So I know this"is really technical so I
would like'to just explain it by way of example.
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Let's say that you have, an account, a person
has an account at their local bank and in the bank
account you have listed a power of attorney -- this is
in a local Canadian bank, you have listed as a power of
attorney over that account someone who is a u.s.
citizen. That is an indicia that the account holder
themselves might be a u.s. person.

But of course whether you have a power of
attorney who is a u.s. citizen has nothing to do-with
your own status as a U.S. person.

So the bank, seeing that power of attorney
with a U.S. citizen will send the account holder a
request to certify a document under penalties of
perjury under U.S. law that they are not a U.S. person.

The account holder might get that document
and be overwhelmed by that document, not know what to
do with that document or say to themselves, "Well, I'm
not a U.S. citizen, I don't spend any time in the
United States, I couldn't possibly be a U.s. person, so

20 obviously they sent this document to me in error or I
21 don't have to do anything about it".
22 The fact that they don't reply in a timely
23 manner with the document requested makes that account a
24 ' reportable account even though the account holder is
25 not a U.s. person, is not factually resident in the
26 United States, is not a U.s. ,citizen, has no U.S.
27
28

source of income, and maybe even has no source of
income, right. All of those things being irrelevant to
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the definition of a reportable account.
That account will be reported under FATCA

for the lack of documentation.
Q. So I take it then that the answer to my

o~iginal question is yes, the residence of the account.
holder and the places where the account holder -- I
mean the jurisdictions where the account holder derives
their income are not relevant to the reporting
obligations under FATCA?

A. I think that's what I said, yes.
Q. I'd like to turn, in your report, to

Part I, which starts on page 2 of your report where you
address the question "To what extent is Canada a
destination for U.S. persons as defined in FATCA and
the intergovernmental agreement who seek to evade the
payment of taxes".

And I understand in this part of your report
you've reached the opinion that' Canada is not a
destination for individuals with U.S. person status who
seek to avoid U.S. taxes.

In paragraph 5 of your report you made the
statement: "First, Canada has a comprehensive and well
regulated income tax system that is in fundamentals
very similar to the tax system in the United States,
although Canada's system features generally higher
rates of tax".

You would agree that this statement, to the
extent that you're comparing the rates of tax, this
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statement is based on a current situation as between
Canada and the United States?

A. Sure.
Q. I mean it's entirely possible that tax

rates in either jurisdiction could change and this
relationship could reverse isn't it?

A. Anything is entirely possible.
Q. Okay. You're smiling. I take it you

think it's m~ybe unlikely or unreasonable that this
would happen?

A. If you're asking me my opinion about
what direction tax rates are going in Canada and in the
United States on individuals for the income tax or in
general, I can give you my opinion on that. Is that
what you're asking me?

Q. Well, I'm not really asking your
opinion, I recognize you answered yes and that could
happen but you answered it in a way that suggested you
think it's unlikely.

But in fact that has happened in some
circumstances; I'm thinking of corporate income tax.
Isn't it the case that since the late 1990s Canadian
corporate income tax rates have declined to the point
where they're now substantially lower than the nominal
U.S. corporate income tax rates?

A. Well, I think you'll note that paragraph
5 is about individuals. But if you're asking me about
the corporate tax then we have to talk about the
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effective rate of tax and not just the nominal rate of
tax.

I think it's really important to understand
that of course all countries are engaged in corporate
tax competition. And the Canadian tax rate at the
federal level has indeed dropped relative to the.
nominal tax rate of the United States at the federal
level.

However, at the same time if you look at the
literature on the effective tax rate, you'll come. to
the conclusion that U.s. and Canadian corporations face
a much lower effective tax rate than the nominal tax
rate ..

And so if we're going to sit here and
speculate about whether the Canadian tax rate is more
favourable than the U.S. tax rate on corporations
that's a -- I'd love to have that conversation because
of course I'm very interested in corporate tax policy.

But that's not the issue here, I don't
think. The issue here is the individual tax rate. So
when I talk about the higher -- generally higher rate
of tax I'm talking about individual tax rates.

But yes, you're right, Canada has dropped
the federal income tax rate quite low in accordance
with the OACD. We're on the lower side of things .and
the U.s. nominal tax rate -- statutory tax rate is
quite high.

And the U.s. newspapers are filled with

INTERNATIONAL REPORTING INC..



29 CHRISTIANS, ,
Cr-Ex (Taylo~)_

here.

length.

tax rates, I'm just pointing to that.

And I think it's an important policy issue

to discuss corporate

You kn9w, that's a, I think, a fun subject
because when you look at the details of that it's not

stories about how that tax rate. is uncompetitive and in
fact they like to say that look at companies even
moving to Canada to get a lower tax rate. They like to
poke fun a little bit at Canada being a tax haven for
U.S. corpo~ations.

Q. All right. Well, t appreciate that

necessarily so clear-cut.
But sure, yes, tax rates can move up and

they can move down and the fact that countries are in a
global competition to try to attract investment capital
by lowering corporate tax rates is something that I've
written about, I can, you know, talk about that at

for Canada's revenue picture but basically irrelevant

we're not here discuss today

You know, I suggested to you tax rates can
change, you said "Yeah, sure" but you sounded like you

I do note that you said that my response seemed to
imply an impression that they would not change and
that's not -- I don't think that. I think that tax

maybe didn't agree that they likely would. I'm just
pointing to that as an example when they actually have.

A. Well, I don't hear a question there but
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rates will change but that's not the question you asked
me.

Q. I'd like to just move ahead to paragraph
5(c) of your report which is on page 3. And here you
talk about the tax treatment of capital gains and
dividends' in both Canada and the United States.

And you stated that: ~The top U.S. rate is
8 15 percent for long-term capital gains" and I assume by
9 that that you mean that under U.S. laws the full amount
10 of a long-term capital gain is included in the tax.base
11 and the rate that applies is different than the rate'
12 . that applies to other forms of income; is that correct?
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A. Yes, that the rate that applies to long-
term capital gains is set forth in a different
provision, it provides a different rate than that which
applies to other forms of income. Yes, that's right.

Q. And is it also correct that for U.S. tax
law purposes the full amount of the capital gain is
subject to tax?

A. No, capital gains are computed on a net
basis so it's not a gross basis tax, it's a net'basis
tax. You take your amount received, your amount
realized which is a technical term, and you reduce your
cost basis and that gives yqu a capital gain amount.
And that capital gain amount can be adjusted by carry
overs from different years. So no, it's not a full
amount.

But I think what you mean is in comparison
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to the Canadian system where the full amount of the
capital gain is included in the income base and
subjected to the same -- sorry -- half the amount is
included in income base and subject to the same tax
rates as other income is. Is that -- am I
understanding your question?

Q. Yes. I'm going to compare the u.s.
treatment to the Canadian treatment.

A. Right.
Q. You'd agree that in Canada only a

portion of the net gain is included in the income base
and then subject to tax but it acts at the same rate as
other income?

A. If you're asking me if I agree that
that's the law as written in the Income Tax Act, yes, I
agree with you.

Q. But in your report you stated that the
Canadian tax for capital gains is generally half the
regular rate of tax. That's not actually what .the
statute -- the Income Tax Act says?

A. Right, just as in other cases where I
22 try to explain things with plain English, you know,
23 rather than -- for purposes of comparing rates, if you
24 take half of your gain and subject it to the regular
25 rate and the regular rate is 49.9 or 50 percent, then
26 half of that would be 25 percent.
27 70

28
Q. If I understand your point, the

effective rate is 25 percent?
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tax.
A. Yes, 25 percent of 50 is the same as 50

You would agree that this statement is in
the natur~ of a generalization?

Yes.
I'd like to turn ahead to paragraph 5g,

Yes, it's based on the national

And does that source specifically

Q.
A.

Q.

A.

Q. But in comparing the tax treatment of

total figures for all U.S. persons abroad?

A. No, the nominal tax rate is 25 percent
on -- oh I see what you mean, yes.

Q. Twenty-five (25) percent is a gain is

percent of 100; yes, I agree.

capital gains as between the two states, one would need
to account for both the rate that's applied, the tax

persons resident in Canada or does it provide the

which is on page 4 of your report. And there you make
a statement that a Canadian resident with U.S. person
status who pays income tax in Canada does not usually
owe income tax to the United States.

rate and the inclusion rate, because the amount -- the

taxpayer advocate of the United States estimate of the
percentage of returns filed from abroad in which any
income tax is ultimately owing to the United States.

provide statistics regarding returns filed by U.S.

varied over time. Would you agree with that?
portion of the capital gain that is taxable can and has
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to the assessment of the income tax.

circumstances. That's the nature of the income tax.
It's a net tax and it takes into account a number of

assessment on the returns of all u.S. tax returns

Would you agree with a statement that

Now, what ---
And just as the facts -- the assessment

Yes. Just as the tax liability of any

Well, as I said before, no one is

And I take it that you would agree that

Q.

A.
Q.

A.

A.

Q.

different inputs and all of those inputs are relevant

For example, mere wages are gross basis, but

United States depends on all the facts and

Canadian depends on their own facts and circumstances

of a u.S. tax return for u.S. persons living in the

you might have a family tax credit that would reduce
your ult~mate liability.

for Canadian income tax purposes.

in determining the tax status of any particular person
who is a U .'S.person resident in Canada that would
turn on the particular facts of that person's

Canada. So, no, it's not based on u.S. persons in
Canada or in anyone particular country. It's an

situation?

keeping accurate statistics on the populations in

filed from abroad. Even though Canada is not really
abroad Canada is included in that category.
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A. Sorry" I wanted to finish that though.
2 78 Q. I'm sorry. I thought you were

finished. Please finish.3

4 A. But it's generally up to the taxpayer
5 to take the deductions to which they're entitled, or
6 the credits to which they're entitled, and it's up to
7 third party reporters and the taxpayer to provide
8 information on the income side on the gross basis side
90f the ledger.
10 When you put the gross basis together with
11 the deductions and credits that are available that's
12 how you assess the final tax liability.
13 So in every system the components of the tax,

MR. ARVAY: Sorry, could you repeat that

return that are relevant are the inputs. That's in
Canada and in the United States and lots of other

asserts jurisdiction to tax u.S. persons abroad on the
basis of their legal status as U.S. citizens?

places as well.
What you need to figure out what's owed is

what's my income and then to what deductions and
credits am I entitled.

Is it correct that the United StatesQ.
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24 question again?
25 BY MR. TAYLOR:

jurisdiction to tax U.S. persons abroad on the basis
of their status as U.S. citizens?

26 80

27
28

Q. Does the United States assert its
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MR. ARVAY: She sort of did answer this
doubt about that?

jurisdiction, yes.

fact there are U.S. persons in Canada over whom the
United States asserts it's taxing jurisdiction, no

The United States asserts that

And you would agree that as a matter of

A.

Q.81

I

2

3

4

5

6

7

8 already when she said just how difficult it is to
9 determine citizenship.
10 BY MR. TAYLOR:

U.S. asserts over them?

think we all know that the United States asserts

who do not comply, for whatever reason, with the

tricky with this question. I just want to sort of
Well, I'm not trying to do anything

And would you agree that it's very

The United States asserts that

I think that there are U.S~ personsA.

Q.

A.

Q.

likely that there are persons resident in Canada who
the U.S. considers u.s. persons subject to U.S. tax

situate us all in the same place again. We're -- I

jurisdiction over persons based on their citizenship,

throughout the United States who don't comply with
their tax reporting obligations, and I think there are
persons in other countries that don't comply with

reporting, filing and tax paying obligations that the

jurisdiction to tax some persons who reside in Canada.

yes.
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their reporting obligations, yes, for sure.

which is not under the control of the individual.

people like that. Of course. That's the nature of

And, yes, in every country you have a

Q. Okay. So

absolutely sure that there are lots of

You have to understand that there might be

And so is it possible, is it likely, is it

going to get them to do that.

A. That is a problem in every tax system,
right; that is that you have a population who does not
want to pay taxes, but that's the law and you have to
figure out as a sovereign jurisdiction how you're

probable that there are persons in Canada and in the
rest of the world who don't even know that they're
supposed to file taxes in the United States, you bet.

millions of people in the world that actually are U.S.

I'm sure

citizens and don't know that, haven't filed paperwork,

jurisdiction -- imposing a jurisdiction on a status

and think that they have a say in whether they're U.S.

population of people who are not compliant. And in
the United States that jurisdiction apparently is
global but their ability to enforce that jurisdiction
is not global. It's very difficult to get everybody
to understand and know what their obligations are if
you don't tell them, and if they live in other
countries and maybe speak other languages it!s hard
for them to know.
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persons who don't know that they're U.S. citizens, and

the U.S. asserts taxing jurisdiction who are not

across the globe, many of whom are in Canada, of

whatever reason was a substantive -- you were asking

over whom

No, you said -- I think you -- I'm

So my question didn't ask you about the

I'm just asking if you agree that there

Q.

Q.

A.

citizens or not, but they don't under U.S. Immigration
nationality laws.

So is it possible? Not only is it possible,
it is probable -that there is an immense population

sure I understood. I thought you were asking me if
there were likely people in Canada, for whatever
reason, didn't comply, and I was suggesting that that

sorry; I didn't mean to interrupt you. I want to make

globe, and it didn't ask you about persons -- it
wasn't specific to persons who don't know about their

because the United States might -- they might be U.S.
citizens but we need an Immigration lawyer to know for
sure that those persons are not compliant if the stars.
align they are U.S. persons, they are U.S. citizens,
they haven't engaged in any expatriation acts and they
are obligated to file reports, yes, for sure.

me a substantive question that perhaps you were not.
I apologize if you weren't asking me what you -- a
question in that respect.

obligations.

are likely people in Canada who the U.S.
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10

complying with the requirements that the U.S. i.mposes?
MR. ARVAY: I think she answered that

question.

MR. TAYLOR: And I think the answer is yes,
but it came with a lot of extraneous material about
other states ---

MR. ARVAY: I don't ---
MR. TAYLOR: --- and reasons why, which I

didn't ask for.
MR. ARVAY: Well, I don't think it was just

II .yes. It was a long answer.
12

. 13

MR. TAYLOR: Right .
MR. ARVAY: You have your answer.

14 BY MR. TAYLOR:

considers them to have that status.

persons in the sense that the U.S. considers them U.S.

considers them to have that status and to be subject

Would you agree that there are U.S. persons
in Canada who are aware that the United States

and I mean U.S.
Now, I understand that there are quite

Would you agree that there are U.S.
Yes.

who are not even aware that the U.S.

Q.

A.
Q.

likely many U.S. persons in Canada

persons

to U.S. tax?

persons in Canada who are aware that the U.S.
considers them to have that status and to be subject
to U.S. income tax who are not complying with U.S.
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imposed tax obligations?

what you're asking me?

agree there are U.S. persons in Canada who are aware

compliance? I just -- it's too broad. Compliance is
a -- when you say comply, you mean done everything

To answer that question is to opine

I have not gone that far yet. I've

But by compliant, what do you mean by

Well, let's go step by step. Would you

A.

Q.

A.

Q.

question, because what is compliance.
If you are asking me are there people who do

not fully comply with all of the rules and regulations
of the U.S. Tax Code, I would say that is the case

is quite high, including the tax prep industry, as
well as, I would say, every population.

Compliance is a very difficult -- that's a
very broad topic, right.

So -- but I'm not sure that's what you're

about what it means to be compliant, and that's a hard

yes, of course, for the entire population of the
United States for which an error rate on tax returns

just asked you are there people who are not compliant,
who know that the U.S. wants them to comply and that
U.S. law compels them to comply.

asking me. I think you might be asking me are there
people who are intentionally not complying. Is that

that every rule requires, or do you mean filed an
annual tax return? I'm not sure which one yotimean.

89

90

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20
21

22
23
24

25

26

27

28

INTERNATIONAL REPORTING INC.



40 CHRISTI~S.
Cr-Ex(Tay.lor)'

2
3

4
5
6
7
8
9 91

10

11 92

12
13
14
15
16
17
18
19

20
21
22
23
24
25
26
27
28

that they have that status under U.S. law who do not
file the 1040 tax return?

A. I don't know anybody like that. I
don't know anybody who knows that they're a U.S.
person that is required to file and doesn't file a
1040. I know people who are not sure if they are U.S.
persons. I personally don't know -- are you asking me
if I ---

Q. No, I'm not asking ---
A. Sorry, I misunderstood the question.
Q. I'm not asking you to identify anyone

in particular. I guess I'm asking if you would agree
that in this group of U.S. persons who are present in
Canada there are likely some who are aware of the
obligations that U.S. law imposes but who do not file
a 1040 return?

A. Okay, just to clarify, not everybody
who's a U.S. person is required to file a 1040 tax
return because there are income thresholds. So if.you
fall under the income threshold you don't have a
filing requirement -- a 1040 filing requirement.

So just to be clear, not everybody who is
liable to tax in terms of being subject to the
jurisdiction of the United States in fact has a tax
return obligation -- annual tax filing obligation
because their income might not be high enough.

So if you cancel that population out and you
say -- and restate your question as are there Canadian
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residents who have U.S. person status who know they

of. You mean doesn't know these humans exist?

reports?

knowledge that is involved in that.

are U.S. persons -- are sure that they are U.S.

Okay.

Would you agree with the suggestion

I mean they do not know that there are

Q.

Q.

Q.

A. I don't know what you mean by not aware

You have to know that you're a U.S. person,

persons, have knowledge -- actual knowledge of their
obligation to file 1040's and do not file, I don't

A. I don't know if there is anybody that
fits that description. I really don't know. I don't
think anybody can know because there's so much

know.

that there-- in this group that we're talking about,
of U.S. persons under u.s .. law who are resident in
Canada, there are likely persons subject to U.S. tax
jurisdiction under U.S. law that the U.S, government
is not aware of because they do not file returns. and

and for that you actually do need to talk to an
Immigration lawyer. If you don't know then I don't
know if you're compliant or not, right. It's hard to
know that.

persons who would be U.S. taxpayers under the U.S.
Code who are present in Canada who the-presence of
which is unknown to the U.S. government or the fact
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that they are there as taxpayers is unknown to the

States considers to be citizen for sure, and there's

don't know, right.

U.S. g-overnment?

So, for example, if you were born in a

Okay, so just -- again, this isA:

But I just need to make sure that you

complicated, right, because each individual person's
status.as a U.S. person depends on their Immigration
and nationality status, which is a facts and

They have their own law and presumably if
they were to apply that law on a person by person

circumstances regime.

acts. You know, it's a very fact in terms -- this is
beyond the scope of my expertise whether an individual
is a citizen of the United States. It is an
Immigration and nationality question. And the United
States itself mayor may not have that knowledge. I

basis could there be people in Canada who the United

certain time of one parent who was a U.S. citizen then
you're a U.S. citizen but not if you perform certain

no question about that citizenship, and the United
States does not know that they're U.S. citizens, I
don't know how that would be possible for pomeone to
know they're a U.S. citizen without the United States
knowing that. I don't know how that's possible. But
is it possible? It's a big question that I'm not
qualified to answer, right.
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understand that whether someone is a u.s. person is a
highly technical and facts and circumstances based
category and the person's own actions in their life
will -- could negate that category or affirm it. So
that it's not possible for me to tell you or maybe for
anyone to tell you that there's a population that the
United States knows are u.s. persons.

For the United States as a government to
recognize your status as a citizen they would have to
know that -- I'm trying to imagine. I don't want to
speculate too much about it, but I want to try to help
the analysis by saying how would the u.s. government
know or not know that there was a person with
unequivocal u.s. person status? It;s hard for me to
imagine that there could be a person that the u.s.

government does not know about that that person does
in fact have unequivocal status.

And the reason it's hard for me to speculate
that is because the way that you confirm or affirm
your own citizenship is by interacting with the
government that has conferred that citizenship upon
you, for example, by obtaining a passport perhaps.

So -- but if you do that, then necessarily
the government knows you're a u.s. person at that
point, right. So it's hard for me to imagine -- it's
hard for me to try to figure out if there could be
people here that for sure 100 percent are U.S. persons
and the u.s. government doesn't know about it. I find
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that hard to. -- it's hard to.knew if that persen ceuld
exist, because hew weuld they know they were u.s.
persens unless they had decumentatien frem the United
States gevernment that teld them that they were fer
sure U.s. citizens still teday, right, net when they
were bern, er not at seme peint, but new. That status
is fluid. It is net static.

So.Iden't knew the answer to.that. I think
it's -- it's very hard fer anyene to.knew that fer
sure.

Can I step fer a bathreem break?
MR. ARVAY: I was just geing to.say -- I was

geing to.suggest when it's -- is this a geed eneugh
time, Michael?

MR. TAYLOR: Let's go.eff the recerd.

Upen recessing at 11:47 a.m./
Upen resuming at 12:00 p.m.

MR. TAYLOR: We're back en the recerd at
12: 00 0.' cleck July 2yd.

ALLISON CHRISTIANS, Resumed:
EXAMINATION IN-CHIEF BY MR. TAYLOR: (Centinued/Suite)

Q. I'm geing to.go.ahead to.page 6,
paragraph 10, ef yeur repert. At the end ef yeur
paragraph yeu have a statement that:.

"Regardless ef whether any tax is due,
the United States requires extensive
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tax and asset reporting documentation

And you've provided this statement in the

subject -- a wage -- let's say wages. Those wages

So it is a correct statement, I take it,

you have to meet certain thresholds. So not everyone
Yes, again just with the caveat thatA.

context of responding to a question that asks the
extent to which a u.s. person resident in Canada who
reports and pays tax in accordance with Canadian law

for which non-compliance attracts
extensive penalties."

could be liable in the U.S. to penalties or fines in
relation to u.s. tax reporting.

they have those reporting obligations.
So I'll just give you an example. For

. -

that the United States imposes various reporting
requirements on u.s. taxpayers whether or not those
taxpayers have a tax liability for the particular

has tax and asset documentation requirements but when

year?

the class of persons that have reporting obligations
have assets which meet or exceed the threshold then

example, a person might have income in Canada which is

would be exempt under U.S ..law but the only way to get
that exemption is to file a 1040 with the requisite
files attached to that to claim the exemption-. So you
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28 get to that place is to file the tax return with the
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example for a moment. Is the obligation to file
explicitly imposed under the U.S. code? Does it 'say

exemption request.

So in that case you have a tax obligation to
file which is unrelated to ultimate tax owed, yes.

1

2

3

4

5

6

97 Q. Let's just work with that case

7 to U.S. persons thou shalt file, or is the obligation
8 in your circumstance a practical obligation because in
9 order to get the exemption the person has to file?

whether or not tax is due?

the internal revenue service has an interest in
ensuring compliance with that kind-of reporting

the threshold you have a filing requirement. So
When income -- when gross income passes

Now, with respect to the various kinds

I think I might need you to restate it?

A.

A.

Q.

that's a technical rule that requires you to file.
And for practical reasons then you would choose --
it's an election -- to take the exemption or take a
foreign tax credit for example. Those are elections
that a taxpayer can choose. So the obligation to file
arises on the income exceeding a given threshold for a
certain category of persons depending on filing status
and the assessment of the tax ultimately owing depends
on the series of elections made by the taxpayer.

of tax and asset reporting that your report alludes
to, do you acknowledge that as part of its mandate to
verify compliance with U.S. tax laws by U.S. taxpayers
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ensuring this kind of reporting for what? Sorry.

1

2

3

99 Q.
A.

Sure.
Because the IRS has an interest in

4 100 Q. All right. Let's just take a step
5

6

7

8 . 101
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back. Would you agree that the mandate of the IRS
includes administering the U.S; Income Tax System?

A. I think I can agree to that, yes.
Q. And would you agree that in the

laws?
A. I'm not sure if I understand what you

mean by verify. It's a -- phrased in the passive
voice like that it's hard for me to understand what
you mean. It's implying what? I don't know what you

understand the question, but let's put it this way.
Say you're a taxi driver in New York. You like to

So U.S. tax laws say U.S. persons must do various
things, file certain reports and documentation, pay
tax where applicable, and so on, and the mandate of
the IRS in administering the system includes
confirming whether U.S. taxpayers who are subject to
those 'laws are meeting those obligations.
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mean by verify.
Q.

A.

Well, okay, let's try this another way.

Well, again, I'm not exactly sure I
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thresholds.

you mean, "verity"? For example, the U.S., the IRS

checking its records to see if everybody that they

taxi driver, to use him as an example of a U.S.

so
CHRISTIANS

Cr-Ex(Taylor} .
48

mandate of the IRS to figure out whether the taxi
driver is telling the truth about their income? Yes.

Q. I'd like to take a step back,
logically, prior to that. I'm suggesting that the.
mandate of the IRS includes verifying whether that

A. So, again, I think I'm just -- I'm
trying to understand what you mean by "verify"; how do

person, is meeting the filing obligations imposed by
U.S. law in the first place.

because, again, not everybody with a Social Security
Number is required to file a tax return, due to income

have registered with a Social Security Number has made
a tax filing? Because I don't think the IRS does that

would want to make sure that the taxi driver is filing
his return by seeing if the taxpayer filed his return.
That's a verification that you filed when you were
supposed to; the fact that you in fact filed, right?

So do you mean that kind of verification,

take your fares on a cash basis. Why do you like to -
do that? Maybe you like to do that because you don't
want to tell the IRS you have income. So now you're a
problem for the IRS, right, because I think your
question is saying how do I know the taxi driver
included the right amount of income. And so is that a
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So, for example, if the taxi driver only
made $10,000 last year, they wouldn't have a filing
obligation and there would be nothing for the IRS to
verify. But how is it that they know that the taxi
driver only made 10,000?

So are you saying is it within the
IRS's job to go to the taxi driver and say, "Hey, did
you really only earn 10,000?" I would say that's
definitely in the IRS mandate, if they have somebody
that filed one year with a big pile of money and next
year no money, probably -- I'm speculating; I
apologize, I probably shouldn't do that, but the IRA
would see a tax return and not the next year and that
might be a reason to go verify, as you say, with the
taxpayer the reason for the lack of filing.

Is that what you mean by, "verify"?
Q. Well, that's partly it.
To the -- I don't think that these

propositions should be controversial between us. I
think that what I'm trying to get at is fairly
s~raightforward, and I apologize if I'm not being
clear.

But it seems to me that as the agency
administering the U.S. tax system, which imposes this
complex network of requirements on taxpayers to report
all kinds of things, part of the IRS's mandate -is to
ensure that taxpayers comply with those obligations,
not just to collect the right amount of tax from the
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taxpayers who are liable.

Financial Crimes Enforcement Network's mandate to

that the taxi driver files a tax return when a tax
return is due? Yes, for sure.

Okay. So just to continue with the

Well, let's take the FBARs out of the

With respect to 8938, the Statement Of

And the same would apply to other

A.

A.

Q.

Q.

taxi driver example, is it the IRS's mandate to ensure

which are under different-statutory regime.

reporting form, I believe the IRS has the mandate to
ensure you have filed that. However, with respect to
the Foreign Bank Account Report, it is not the IRS's
mandate to ensure that you have filed that form, no.
It is Financial Crimes Enforcement Network -- the

ensure that you have filed that form. The IRS has a
different role in the FBAR, which is the collection of

Specified Foreign Assets, which is an income tax asset

penalties for the failure to ~eport that form pursuant
to Financial Crimes Enforcement Network requirements,

reports that might be due in respect of the taxi
driver. I'm thinking of things like Form 8938 or
Schedule B or FBARreporting. To the extent that the
IRS is responsible for administering the statutory
regime that governs those reports, their mandate
includes ensuring that the people who are required to
file those reports are filing as required.
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A. Sorry; I just want to make sure, but
you also said Schedule B.2

3

4

106 Q.
A.

Yes.
So as far as the schedules to a tax

5 return, which would be explaining or providing
6 additional information on statements made in the 1040
7 form, the IRS would have the mandate to ensure the
8 proper filing of those forms under the tax code.

certain information by filing various forms and other

regime to refresh my memory but I don't think the IRS
is mandated to ensure the correct filing; rather, I

tax laws, is required to do, and those rules have very

So what I was going to suggest is I

I would need to look at the statutory

At the
I'm not sure if that was what you were

Q.

A.

Q.
A.

think we maybe can take the FBAR out of the scope of
that question, and just would you agree, then, to the
extent that the tax laws imposed obligations to report

believe the IRS is mandated to impose a penalty where
the correct filing is not made.

reports; the IRS's mandate includes ensuring that
those are filed, as required?

asking me because I'm trying to understand -- again,
is this along the same lines as verifying? I'm just
not sure exactly -- there is a statutory regime which
is very specific about what the IRS, as the
administrative agency in charge of implementing the
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penalty, whether it is intended to deter future non-

Treasury tells the IRS how and when ,to undertake which

to deter non-compliance and to incentivize those

regulations -- and I'm generalizing here but the
Would you agree that the statutes and

M'hm.

One can speculate as to the nature of

Would you agree the penalties are there

Q.

A.

A.

-Q.

specific mandates set out, usually not in the statute
but in regulations, which instruct the agency to act
in various ways in response to various stimuli in the

taxpayer does everything 100 percent correctly at all

system, for want of a better word.
So is it a mandate to make sure every

agency, is instructed to act by the Treasury, and the

times? I doubt it, right, because that would be
administratively impossible. That is not po~sible.

No administration can ensure the perfect
compliance of 100 percent of persons subject to that
regime, in any event. And that is why there are very
specific rules and very specific regimes for the
administration of the Tax Act, and the IRS, as the

must file the following things, and if you don't you
will be penalized." I think you say that in your

statutes and regulations say to U.S. taxpayers, "You

kind of actions in response to the various stimuli.

report.

taxpayers to comply?
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flow incentive. I don't know the -- I don't know the

That's possible. In that case, it's not about

know, taking into account facts and circumstances,

So it could very well be a revenue or a cash

it's

it is also possible, is the

compliance or to punish past non-compliance. That's.
not always clear; one doesn't always know what is the
intention. Is the intention of the penalty a
punishment? Is the intention of a penalty deterrence?
Is the intention
intention of the penalty to raise revenues, to raise

no matter what kind of assets we're talking about, no
from a flat-base fee that applies equally to everybody

happens that it may have one of those other effects.
I mean, at the risk of oversimplifying --

but I think we're talking in generalities here

going through appeals and so on and so forth, right?
It's just much easier to collect it from that source,

money for the FISC? That is a third possibility which
hasn't been contemplated here and is the subject of
various debates. It's certainly possible that the
penalty regimes are not about tax at all, they're not
about form compliance but they're about raising money.

matter whether we're talking about whether the account
held 410,000 or a million dollars, right? It's just
easier to apply and collect that.

deterrence or punishment but about cash flow; it just

much easier to collect $10,000 for the failure to file
a form than it is to collect $10,000 by assessing, you
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tao..

awe taxes to.the United States in mast

faatnate, Faatnate 32, which is discussed in a fair

(As read)

Well, I'm a law prafessor. Our

At the end af that paragraph yau have a

Tax 'rreaty."

Yes, that's passible.
Q.

A.

A.

years because the United States
generally relieves such tax, bath
statutarily and in accardance with the

"A large majarity af Canadian residents who.
have u.s. persan status likely do.nat

that?

In paragraph 32 yau discuss twa ways in
which a U.S. taxpayer who.pays tax ar earns incame in

faatnates are usually very lang.'

Q. I've been tald that abaut, my faatnates

amaunt af detail at the battamaf that page and I'm

Naw, yaur reference to "A large majarity af
Canadians", implies recognition that there would.be
same -- there wauld likely be same Canadian residents
who. have U.S. persan status who. do.awe taxes to.the
United States in any given year; do.yau agree with
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Canada and pays Canadian tax would be relieved from
sort of an overlapping U.S. tax liability. One is
they could claim an exemption for the foreign income
and two is they could claim a Foreign Tax Credit which
would reduce U.S. tax payable by the amount of
Canadian tax paid. Is that a fair summary?

A. Yes, that's what we were talking about
before, I think, as well.

Q. I just want to ask you some questions
about how this operates in U.S. tax law.

I'm not a U.S. tax lawyer. I do know some
Canadian tax law, and my understanding of how this
wouid operate in Canada if we reverse the scenario and
we were dealing with a Canadian who earned income in
the United States and paid tax there is that we would
follow the following process for the Canadian in
computing Canadian tax under the Income Tax Act.

here is income from employment~
•
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A.

Q.

A.

States from ---
Q.

A.
Q.

A.

Q.

A.

Sorry; a Canadian resident?
Yes.
Okay. Who earns income in the United

Who earns income in the United States.
A wage income.
Which is taxed there.
Wage income, you mean? The example

Okay.
so income from employment ---
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And the Foreign Tax Credit under Canadian

My understanding is in Canada this is the

payable."

be any adjustments to.determine the taxable income;

who is
--- in the united States?

Okay.

Let's take that.

A Canadian resident who also

And they're paying tax on that income

Q.
A.
Q.

A.
Q.

in the United States. Now, my understanding is --
let's talk Foreign Tax Credit first.

in the United States who's taxed there. Let's say
they're in the United States for 183 days but they're
a resident of Canada as well.

the Income Tax Act says, "Reduce tax otherwise

deductions to arrive at their net income; there would

process that would be followed: The taxpayer would

then they would calculate the tax payable on that
income by applying a rate; then they would take any
tax credits from the tax payable and then they would

law would come in once all the income is computed, the

compute their income which would include -- mean
include income from all sources; they would take any

tax rate is applied, the tax payable is determined,
and then the tax -- Foreign Tax Credit is claimed to
reduce the tax payable. And I think Section 126 of

arrive at a balance. That's the structure of the
Canadian tax law.
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A. So, again, if you're asking me if
that's how. the Canadian income tax assesses income and
then applies a foreign Tax Credit where the income was
first taxed in another jurisdiction, that's my
understanding of what the Income Tax Act says, yes.

Q. SO my point is in Canada when a
taxpayer claims the Foreign Tax Credit they still have
to compute their income and determine tax that would
be payable, and then they claim the Foreign Tax
Credit.

Does it operate the same way in the United
States, the U.S. Foreign Tax Credit?

A. Okay. So this iscomp~icated because,
of course, the two jurisdictions, and you're asking a
scenario about a person whom you've described as a
dual resident because they are resident in the U.S.
under substantial presence rules and resident in
Canada a under Section 2 of the ITA.

So here you have a positive situation where
you have a person who is in the United States for U.S.
tax purposes earning U;S.-source income, and present
-- resident in Canada for Canadian tax purposes and
earning U.S.-source income, so that the U.S. Foreign
Tax Credit would not apply in that situation because
it's U.S.-source income. So that's hot applicable;
they're in opposite scenarios.

So a person who is resident in the united
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States who earns U.S.-source income is not eligible
for a Foreign Tax Credit because, of course, a Foreign
Tax Credit is a credit against foreign taxes paid on
foreign-source income. And for the -- under your
scenario, this is U.S.-source income and it's earned
in the United States.

So -- but I think -- I think I,can explain
it anyway, if you're suggesting if it ran the other
way., If that's where you're going and you say if a
U.S. person earned income in Canada so that it was
Canadian-source employment income, would they then
calCUlate their U.S. income to include the income
earned in Canada and then take into account the
Canadian tax paid as a Foreign Tax Credit in the same
manner as you described under the Income Tax Act?

That's correct, yes. The Foreign Tax Credit works the
same way in most jurisdictions. But in the scenario
that you gave us, you have a U.S. tax resident earning
U.S.-source income.

Now, if you relax the assumption that it's a
U.S. resident; if you say that it's a Canadian
resident with U.s. tax, then you have a different
regime because you have a withholding tax regime and
not a resident-based regime. So I just want to make
sure -- I know it's technical and it's too much but I
just want to be clear because whenever we get into the
weeks like this, it's very easy to generalize and then
miss -- make mistakes.
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If we're talking about someone who is
earning U.S.-source as a U.S. resident, that is
different -- that is a different scenario than someone
who is earning U.S.-source income as a non-resident,
okay?

So I just want to be clear. I want to make
sure I answer the right question, and if the question
is for people in the U.S. earning income outside of
the U.S. which is not U.S.-source, then does the U.S.
Foreign Tax Credit regime work. similar to Canada? The
answer is yes.

Sorry; I know that's a long answer but it's
important because these technical distinctions are
the devil's in the details, as with any regime.

Q. Well, believe it or not, it's not too
much detail for me.

What I intended -- the way I intended to
frame it -- and you're correct, I didn't frame it as I
should have. The way I intended to frame it was
taking an example of a Canadian resident earning
income in another jurisdiction that's taxed in the
other jurisdiction, how they would obtain the Foreign
Tax Credit under the Canadian legislation .. And then I
meant to go back to your example in the footnote of a
Canadian resident earning income and paying tax in
Canada, who's also a U.S. person and how, under U.S.
law, they would claim the U.S. Foreign Tax Credit;
And I think your answer is it operates, in principle,
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in the same fashion as the Canadian.

Income Exemption.

because, again, it's technical and I would have to

deduct the Canadian tax paid or deduct the entire

recreating how you do this in my head as we discuss

Right, I understand.
Okay. All right.

Okay.

The Foreign Tax Credit operates in

There's two ways the u.s. is providing,

Recreating my -- you know, I'm just

In terms of those stages, compute

A.

Q.
A.
Q.

A.

Q.

A.

principle in the same fashion; however, the example in
the footnote is about the Foreign Earned Income
Exclusion, right, where I say that she can either

earned income amount, assuming she meets specified

sort of unilaterally providing relief from double tax.
One is the u.s. Foreign Tax Credit, and that is
something that he taxpayer would claim after computing
income and determining u.s. tax that would be payable,
then they'd claim that credit for foreign tax.

And now I wanted to talk about the Foreign

Foreign Income Exemption come in? Is it a deduction
from income for u.s. tax purposes?

income, take deductions, apply the tax rate, determine
the tax payable; where in that process does the
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refresh my memory by looking at a U.S. tax return to
make sure that I'm telling you accurately how you do
this.

You would -- if my memory serves, you would
start with gross income from all sources. Then you
would use a separate form to calculate your exemption
amount. You would reduce your income subject -- on
your 1040 you would reduce your income by that amount
but you calculate your tax on the basis of a very
technical set of rules which calculates the residual
tax as if you'd -- at the highest marginal rate.

I can explain that, if it's helpful. It's a
little bit complicated.

So it may --.again, maybe it's helpful with
an example. Let's say that you have somebody who's at
the top U.S. marginal rate in gross income terms. So
I think somewhere in here I wrote that as something
around 400,000.

You would include that 400,000 and then you
would deduct the maximum foreign earned income amount,
and that would give you a net amount subject to income
tax.

But in order to determine your Foreign Tax
Credit, you have to sort of out .how much your U.S. tax
would have been but for the exemption. So you go back
to the 400,000, figure out what your nominal U.S. tax
would be first and then you apply it to the portion of
the income ~emaining after the Foreign Earned Income
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instead to deduct the Canadian tax
"Taxpayers may, in certain cases, elect

person subject to U.S. taX jurisdiction, the laws

question. Do the U.S. tax law, do the Foreign Tax

(As read)

Okay. So that leads me to a further

Okay. Would you agree that for a U.S.

In general you must take either the

Now, my next ---

credit./I

Just one more. You can't take a

A.

Q.

A.

Q.

Q.

against income. That election to
deduct is exclusive as against the

Credit and the Foreign Income Exemption, are they
exclusive alternatives or does the taxpayer take both?

whole amount.

Exclusion, and that's your nominal tax liability. And
when you go figure out your Foreign Tax Credi.t, you're
matching against that liability and not against the

exemption or the Foreign Tax Credit for the amount
that is eligible for exemption. You may not take both
for that amount. However, you're eligible for a
Foreign Tax Credit to the extent the Foreign Earned
Income Exclusion is not available and you didn't take
it.

deduction if you -- you can't -- you'll notice in my
note here also that I say:

So you can take either the credit or the
deduction but you can't take both.
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require that person to do as you've outlined in
reporting all of the income from all of the sources
and taking appropriate deductions and credits to
arrive at the net tax, as opposed to simply reporting
to the IRS -- applying all those deductions and
credits themselves, and reporting the net figure to
the IRS and saying, "Here's how much I owe"? Are they
required to report all of those items in that process?

A. No-one is required to take a deduction
or elect an election. If you choose to take the
deduction or the elect credit or the exemption,
then you are required to file the documents that show
your calculations, essentially.

Q. And would you agree that from the
perspective of the IRS as the administrator in
determining whether the taxpayer has prope'rly claimed
that deduction or that credit, they would need to know
all of that other information, the income amounts, the
tax in the other jurisdiction; all of that information
they'd need in order to confirm the entitlement to the
claim the amount is justified.

A. Again, assuming that we're talking
about someone who is exceeding income and filing
thresholds.

In order to compute the Foreign Tax Credit,
the IRS would need the taxpayer to tell them gross
wages computed in U.S. currency at the time -- at all
relevant times, or gross amounts of income ~ubject to
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foreign tax calculated in u.s. currency at all
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relevant times, and would rely on the taxpayers
reporting of the foreign tax paid as converted to u.s.
currency at all relevant times.

The other components of the calculation are
pro forma; they're part of the form. So the IRS could
calculate everything e~se. All they need from the
taxpayer is a statement of the gross amount of income
converted to u.s. currency at all relevant times and
the taxpayer's statement of the foreign taxes paid as
converted to U.S. currency.

MR. TAYLOR: Can we go off the record for a
minute?

MR. ARVAY: Yes.
15 --- DISCUSSION OFF THE RECORD
16 BY MR. TAYLOR:

It can't be verified that it's correct, the claim,

order to verify whether a taxpayer's claim for a
foreign tax credit or a foreign income exemption is
correct, the IRS would need to know the details of the
foreign income and foreign tax. That's just logic.

Well, it's interesting that you ask

So I take it then the answer is, inQ.

A.
that because the IRS relies on the taxpayer's self-
assessment for the vast majority of returns. So if
you just look at the -- I mean, you're talking of --
if you're talking about -- this is why I asked a lot

otherwise.
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of questions about verification because in an audit
procedure, the IRS can compile a lot of documents and
do a lot of verification of the sort that I think that
you're talking about, although I'm not sure because
that's not what you've said so I'm not 100 percent
sure if that's what we're talking about .

.But for the vast majority of tax
filing, the IRS relies on the taxpayer's word. So I'm
not sure what exactly you're getting at when you say
"verify" because they verify by you signing your tax
return and you say under penalties of perjury this is
my true and correct account. And that is what the IRS
uses to assess returns unless there's some reason to
audit. And then when they audit, they go back to the
taxpayer and talk to them some more and do all kinds
of things that are not really in my realm of
expertise.

So but it is interesting because when
you say the word "verify", agairi, I just -- I pause at
that because I don't -- I want to be accurate about
this. I don't believe that the IRS verifies the
foreign tax paid independent of the taxpayer's own
assessment. However, I have to note that this is not
within the realm of my expertise. So that's why I
keep pausing at the word "verify" because I'm not
sure, we need to be more specific. We need to be
concrete about that because it's very difficult or
perhaps impossible to talk about verification in the
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abstract in general. Verification is a very taxpayer

would be where the United States does not assert

of tax treaties where -- that allocate tax in

situation-specific word.

income extension. In accordance with the tax treaty

Let me move on to the next question

The provisions of the tax treaty that

So it's not a reference to provisions

All tax treaties do both of those

Q.

A.

Q.

A.

that I would like to ask you and it goes back to
paragraph 11 where you state that the United States
generally relieves such tax, both statutorily and in
accordance with the tax treaty. And my understanding
of your statement is that statutory relief would be
relief such as the foreign tax credit or the foreign

credits or exemptions where double taxation exists.
undertaking by the United States that it will provide.

are relevant to the relief of tax are the provisions
on the relief of double taxation which are an

jurisdictions to the United States as treaty partner?

it's much easier to do this if we just use a concrete

things, allocate the primary right to tax and also
provide for the relief of double taxation where the
allocation results in overlaps. So the provisions
that -- where you allocate the let's do -- again,.

jurisdiction to tax and income flow because it has
agreed in a tax treaty with another state that that
state will have jurisdiction to tax.

132

133

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20
21

22
23

24

25

26
27.

28

I

I '
../

INTERNATIONAL REPORTING INC.



! 67 CHRISTIAN~
Cr-Ex(Taylor) 69

! \

l

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20
21

22
23"

24

25

26

27

28

- -example. If you look at Article 11 of the U.S./Canada
Tax Convention which is the article on interest, the
primary ju~isdiction to tax and interest payment is
the jurisdiction where the interest arose.

And that's, for example, in the bank
account where the -- inside of the jurisdiction. So
if a person who is eligible for the tax treaty, so
that is a person who is not a dual resident but is
eligible for the reduction of'tax by one country in a
tax treaty which is a specific population which is not

,
covered in this report. But for that population the
allocation of the taxing right primarily to the
jurisdiction where' the interest arose is unrelated to
the double -- the relief of double taxation elsewhere
in the treaty; okay?

The way that double taxation might
arise is where a country doesn't follow the treaty, in
which case we're in a different part. So they're
unrelated.

The place where you might have double
taxation unrelieved are where there -- where disputes
might arise and so on. But I think it's -- again,
it's so technically specific to the situation and the
taxpayer and the income' that I need to understand what
it is that you are trying to elicit here because the
relief of double taxation under the tax treaty is just
an undertaking to provide the foreign tax credit where
double taxation might occur. But the allocation is a
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in Section .110 that allows a deduction from taxable

provision in Canadian tax law is a deduction for an
amount that's exempt from tax under the Canadian tax

wouldn't need a foreign tax credit.
Okay. Well, what I have in mind is in

I don't understand the question. The

Q.

A.

Canadian tax under a tax treaty. And so that amount
income for an amount that it is -- is exempt from

a Canadian income tax applicant there is a provision

credit need be planned. Is there an equivalent
provision in the United States tax law?

never enters the Canadian tax base and no foreign tax

treaty?

provision that prevents double taxation by saying only
so and so will tax. Only one country will tax and the
other will refrain from taxing, in which case you

134
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17135 Q. Yes.
18 A. And you're asking if the United States
19 has any provision in the tax law which provides a
20 deduction from income for an amount that is -- of
21 income that is exempt from tax under the U.S. tax
22 treaty?

foreign tax credit when a taxpayer has tax that would
be payable but they've already paid tax in another
state. Where a tax -- a Canadian tax treaty says the
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136

137

Q.
A.
Q.

Yes.
I don't understand the question.
Well, we only get into the world of the
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Canadian Income Tax Act?

understand the question.

mechanisms which reach the same result, the answer is

jurisdiction to tax a certain amount of income,

I mean maybe it's semantics but the

Are you aware of 110(1) (f) of the

I guess I just maybe still don't

Am I aware that it exists?
Well, that it provides for a deduction

That's not my question though. My

A.

A.

Q.

Q.

A.

Q.

Canadian tax and there's no need to claim a foreign

there's a provision in the Canadian Act that permits
the deduction of that amount from the taxpayer's
taxable income and then it never gets subject to

other state has jurisdiction to tax -- exclusive

income instead of a deduction against tax. So it's

tax credit. It's just taken but of the taxable income
before the tax is computed. Is there something
identical in the U.S. tax law?

deduction against income is the exact $ame economic
result as providing a credit. It's just a different
way to give a tax credit. It's a deduction against

question is about the provisions of U.S. law.

just a different mechanism. And if that is the
question, are there ways that the United States
relieves tax other than by foreign tax credit by other

yes.
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28 .from taxable income 6f an amount that is exempt from
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Canadian tax under a Canadian tax treaty?

the ---

understand ---

restate your question because I don't want to state

provision? Yes.

I'm always loathe to

Okay. I'm just asking whether there is

I'm aware -- am I aware that this

But it does enter into the calculation

But if you're
I would ---

A.

Q.

A.

A.
Q.

MR. TAYLOR: Okay.

because, as you said, as you explained 110, first you

provision exists and that it provides this deduction
against income that is exempt? Am I aware of this

a comparable provision in u.s. tax laws. I understand
there's different ways of reaching the economic result
of no double taxation. I'm asking whether U.S. tax
laws provide an avenue whereby foreign income that is
not subject to U.S. tax because of a tax treaty never
enters into the tax calculation in the first place.

calculation. So I'm still just not really
include and then you deduct. So it's in the tax

understanding this question.

MR. ARVAY: And I don't really think you
need -- you should do that so if Mr. Taylor wants to
reframe the question in a way that you might
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28 143 Q. Well, let's just do it this way.
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Paragraph 11 says the United States relieves tax
statutorily and in accordance with the tax treaty.

person.

nod. You have to say ---

statement is contemplating is that ---

Right, you have to -- again, it's

will provide a foreign tax

"yes" or "no".
is there a question? Was that a

I don't know

Yes, is that -- that's what your

That's what my statement says. It

A.

A.
Q.

Q.

A.

And by that you meant that -- by the phrase "in
accordance with the tax treaty", you meant that they
provide relief through the mechanisms you discussed in
your footnote pursuant to their commitment in the tax

question?

treaty to provide that relief? I'm sorry~ you can't

the U.S. will relieve

Code, 911 being the foreign earned income exemption.
And then the articles of the treaty that provides that

says, "The United States in most -- the United States
generally relieves such tax both statutorily and in
accordance with the tax treaty." And in the footnote
I give you 901. which is the foreign tax credit and
Section 911, both of those of the Internal Revenue

difficult because when you -- whenever you look at a
treaty this is always a problem but you're talking

credit in cases where Canadian tax is paid by a U.S.
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about the U.S. relieving tax paid by a U.S. person
from Ca.nadian sources. So how does the U.S. relieve
that tax? In a number of different ways and you
provided one what that when the situation is a
Canadian with U.S.-source income the Canadian would
have a number of different ways. One is a foreign tax
credit and one is a deduction from income. And so the
equivalent to that on the U.S. side is, of course,
911. That's what it does.

So if that's what you're -- it's right
here. It's 911. There are different ways that the

12. U.S. relieves tax statutorily. Sometimes they're
13
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deductions from income, 911, that's what an exemption
is, anq sometimes they're deductions from tax, 901,
that's what a foreign tax credit does. So in that
sense, does the U.S. use both deductions against
income and deductions against tax? Of course. That's
what we've been talking about for thftlast several
minutes.

Is there -- is that in accordance with
the tax treaty? The tax treaty is providing that the
U.S. will provide double tax relief for U.S. persons
who are subject to.tax in Canada. And the U.S. can do
that by means of credit or exemption, which is to say
deduction from income or deduction from tax.

MR. ARVAY: I think we should take our
27 .break.
28 MR. TAYLOR: Okay.. So I'd like to take a
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little longer break than as planned because it looks
like we're.-- this is taking longer than planned. I
have something I need to do so I'm going to -- not
I don't want too long of a break but let's say half an
hour?

MR. ARVAY: Okay.
MR. TAYLOR: Okay.

8 --- SHORT RECESS
9 BY MR. TAYLOR:

paragraph 12 of your report which is on page 7.

for any number of reasons haven't yet been addressed.

gaps. Why do you refer to these situations as "gaps"?

where Canadian residents who have U.S. person status
may be subject to U.S. taxation on Canadian-source
income that is not relieved by statute or the tax
treaty within a given year or permanently. And you
describe these situations as what you call tax treaty

Ms. Christians, I'll ask you to turn to

Okay.
In paragraph 12 you describe situations

Well, I think the reason to use a word

Q.

Q.
A.

A.
like gap is to try to connote that there's something
missing that could be easily remedied but just hasn't,
usually due to inattention or lack of resources. So I
think that's what I'm getting at when I say "gaps"
that there's missing forms of relief for double
taxation that could be addressed by the competent
authorities, for example in the treaty context, but
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Q. Is the term "tax treaty gap" a term
that you coined? I haven't seen it in any literature
regarding tax treaties.

A. I think you see the word "gap", gaps
overlaps. I think in some cases where people talk
about triangular cases under tax treaties they often
talk about gaps in the tax treaties which is sort of
not relevant to us. So I think that terminology is --
you'd probably see that in scholarship.

It's only being used here sort of as a
defined term to -- for simplification purposes. But
the general concept of a gap is -- we'll see that in a
lot of different places. And you see like the tax gap
and I don't know, it's j~st a word that we will see
when you're talking about mismatches, for example, or
lack of coherence between two regimes.

Q. So the primary purpose of a tax treaty
is to prevent double taxation of the same income to
the same taxpayer by two different states at the same
time. Would you agree with that?

A. No, I don't agree with that. I don't
agree with that because it is very clear that
countries have unilateral measures to relieve double
taxation. And tax treaties aren't primarily about
relieving double taxation as we discussed earlier,
they're about allocating the first, the primary tax
jurisdiction.

So the long story of that is probably
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too long for these purposes. But if you look at the
original decision to enter into tax treaties, the
context of that was that the United States and France
and the Netherlands had already adopted foreign tax
credits, but the UK and some other jurisdictions had
not adopted. foreign tax credits or they had but
limited them. For example, the UK limited the foreign
tax credit to colonial powers, income earning colonial
jurisdictions. So these countries were enacting
different kinds of unilateral measures to relieve tax
and the impetus for tax treaties was to align those to
get everybody doing the same thing.

So the United States wanted tax
treaties so that the UK would adopt a foreign tax
credit to the same degree as the U.S. had already
done. So that tax treaty is not to relieve double
taxation. The unilateral provision already existed.
But it was to allocate jurisdiction.

And interestingly enough, the decision
to allocate jurisdiction was on the basis of residence
and source. And so certain types of income would be
allocated to the jurisdiction of the residence of the
taxpayer and certain items of income would be
allocated to the jurisdiction of source. And the only
reason that you need to relieve double taxation is
when you have a gap that is two jurisdictions claiming
the same residence, two jurisdictions claiming the
same source or one jurisdiction claiming residence and
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the other source on the same income.

two states who have a claim on the same income does

sure, tax treaties, therefore the relief of double

tax treaty is to prevent double taxation. And it

tax credit. But that's not the primary obligation,

I want to stay away from a discussion

Stated that way I think I agree with

In any event, I'd like to look at some

Q.

A.

Q.

And where the treaty doesn't resolve it
there's a gap that you still need to agree that where
it's not resolved, somebody's going to give a foreign

even though that's commonly -- I will suggest that
that's commonly understood in the scholarship. Oh

taxation. Not really when you come down to the
details. They're about the allocation of tax
jurisdiction.

treaties?

about that point because I don't think that's really
the purpose here. But I do observe that the OECD
which publishes a model tax convention which is

seems like the allocation of jurisdiction as betweert

accept that that's the primary purpose of tax

followed and applied by OECD members and many other
states and the United Nations, which also prepares a
model tax convention for use by other states and other
circumstances, state publicly that the purpose of a

it.

resolve the double taxation problem. But you don't
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residence as a primary residence, that would be an

term "owner-occupied" which is not a statutory term.

residence exemption. Do you agree with that?

So to the extent that the person was not using the

Okay. And would you agree that under

Not -- 'under Canadian tax law, not all

That's what that refers to, yes.

Okay. I mean, I don't want to belabour

A.

A.

Q.

Q.

of the points you raise in paragraph 12 and your
subparagraphs regarding what you identify as tax
treaty gaps as respecting Canada and the United
States. The first is paragraph 12A. In 12A you
compare the Canadian and the U.S. tax treatment of
gains from the sale of owner-occupied housing. You
state that Canada does not include gains from the sale

Canadian tax law, not all owner-occupied housing ~s
exempt to all taxpayers all the time? Well, gains
from that housing.'

of owner-occupied housing in income for tax purposes.
And this. I take it is a reference to what is commonly
referred to in Canadian tax law as the principal

gains are exempt from inclusion because of owner-
occupied housing to the extent -- now, we're using the

residence, yeah, of the property.

example when -- where there could be a requirement of
a calculation that would require inclusion of some or

the details, but as you've pointed out many times, tax

all of the gain on the sale of disposition of the
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I understand it.

what the "Income Tax Act described.

law is all about the details. So I think we need to

this exemption the house, the residence, has -- must

Okay.

Yeah.

I think you're accurately describing

Do I agree that that's what the Income

And it's also the case that to claim

So again, if you're asking me to affirm

Well, all I'm doing is I'm taking a

A.

Q.

A.

A. --- describes? Yes.
Q.

Q.

Q.

A.

acknowledge those details. Under Canadian law, the
residence must be the principal residence as in
ordinarily occupied by the taxpayer. And they can
only have one. If they have many residences they can
only designate one for any given year. Do you agree
with that?

Tax Act

be capital property to the taxpayer as opposed to
inventory of a business or trading venture because
that wouldn't give rise to a capital gain but to
business income. Do you agree with that?

what the Income Tax Act defines as gain from property
and how it characterizes it as capital or business
property, I would -- again, that's not the scope of my
expertise but that's my - _0 that is a correct
assessment of what the Income Tax Act holds, as far as

155

154

156

157

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20
21

22
23

24

25

26
27

28

INTERNATIONAL REPORTING INC.



79 CHRISTIANS.
Cr-EX(Ta~or>. 81

1
2
3

4
5
6
7
8
9
10
11
12
13
14 158

15
16
17
18
19
20
21
22
23
24
25
26
27
28

statement you made which is general, and I understand
why you've made a generalized statement, but I'm
getting you to agree with me as to the extent that it
applies and the qualifications that exist. So there
are some circumstances where Canadian residents would
make a gain on the sale of an owner-occupied residence
where that gain would be included in income because
they don't meet the various conditions that I've just
outlined. Do you agree with that?

A. I think there are certainly
circumstances under which Canadians will have gained
from the sale of an owner-occupied housing under
circumstances as you've described them.

Q. Now to the extent that that gain is
taxable in Canada to the Canadian resident, would you
agree that the Canada/U.S. tax treaty which allocates
tax in jurisdiction provides for a resolution so that
that taxpayer won't be subject -- let's assume that
taxpayer is a U.S. person. Canadian resident who has
U.S. person status disposes of a residence in
circumstances that uoes not qualify for the exemption
under Canadian law, would you agree that the
Canada/U.S. Tax Convention then would provide relief
from double taxation because of the allocation of tax
and jurisdiction over that gain?

A. In this case we're making a bunch of
assumptions whiGh, to me, are inaccurate to the
application of the tax treaty. A U.S. person is not
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eligible for a reduction of tax under the tax treaty
if they're a U.S. citizen. They're not eligible for
the provisions of the tax treaty with respect to the
relief of source-based taxation. They're only
eligible for a certain portion of the treaty to apply
and this would not be one of them.

I mean, we'd have to look at -- again,
we both like the details. So in our case, you'd need
to look at what type of income is it that would be
subject to tax or not subject to tax. Is it other
income? It is article 13, I think that is, the other
-- or is that royalties? Anyway, is it the other
income article or is it one of the other articles of
the convention? And in that case, would the person
who you are suggesting would be a U.S. person be
eligible for a relief under the treaty. And the
answer is, I believe, no, they would be eligible for
relief under the internal revenue code beca~se they're
not eligible for treaty relief.

Q. All right. Maybe I can shorten this
process. As I see it, if a Canadian resident who is a
U.S. person disposes of an owner-occupied residence,
one of two things is likely to happen. Either that
the gain, if they have one, will be exempt from
inclusion and income in Canada and the United States -
- if it exceeds the threshold that you mentioried
there, the United States may include it in income for
U.S. tax purposes for the U.S. person, which is the

INTERNATIONAL REPORTING INC.



81 CHRISTIANS '
Cr-Ex(Taylor)

()7
0,)

2

3

4

5

6

7

8

9 160

10

11

12

13

14

15

16

17

18

19 161

20
21

22 162

23
24

25

26 163

27

28 164

scenario that you've outlined in La).'
Or alternatively, that amount may be taxed

in Canada because it doesn't qualify for that
exemption but that person will be eligible for relief
from U.S. in respect of that gain.

Do you agree with me that those are the two
likely scenarios?

A. Yes.
Q. Now, in the first scenario where the

gain is exempt under Canadian law but the U.S. imposes'
tax on it, on the basis that the person is a U.S.
person, I would describe'that as Canada not exercising
its jurisdiction to tax that gain.' Would you accept
that as fair?

A. I wbuld a~cept it as fair for you to
characterize it as that. Sure, you can characterize
it however you want. I'm not sure what the question
is though.

Q. Right.
A. Is it a -- that Canada has not exercised

its jurisdiction to tax the gain?
Q. 'Do you agree with that?
A. That when something is not included in

the tax base that that is a choice not to exercise the
tax jurisdiction?

Q. Yes.
A. Sure.
Q. Okay. In that situation Canada is
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choosing not to tax that gain realized by a Canadian
resident. The U.S. is taxing it under its
legislation, at least to the extent it exceeds the
threshold.

There's no double taxation here to resolve
is there; only one state is taxing?

A. Correct.
Q. I'm questioning why you call that a gap

when the Treaty is not failing to address double
taxation because there is no double taxation in those
circumstances.

MR. ARVAY: Well, I'm only going to object
in this sense, that in your question you have
attributed to her that the purpose of the Treaty is to
prevent double taxation when she already told you at
the outset that that's not what she considers to be
the'purpose of the Treaty.

So I think you're attributing to her an
assumption that's not correct. If I incorrectly --
what I just said I'll have the witness correct me.

MR. TAYLOR: Well with respect, she agreed
with my revised suggestion that the purpose of the
Treaty is to allocate tax in jurisdiction which
results in alleviating double taxation.

MS. CHRISTIANS: Not "the" but "a" purpose.
26 BY MR. TAYLOR
27

28
166 Q. I think I said the primary. We can

quibble over whether that's the primary but I think we
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MR. ARVAY: You can answer.
MS. CHRISTIANS: The double taxation problem

that. That's a gap.

exceptions as you described, that there's a timing

Q. So your ---

MR. ARVAY: Yeah you c~n.
A. I'd like to elaborate if I could.

can agree that's a purpose.
I mean I'm trying to be fair but I'm going

to back to your description to me of the term "gap"
which I think you used phrases like something is
missing or something is not covered by the Treaty.

And what I'm suggesting to you here is where
Canada doesn't tax.the gain by its own legislative
choice and the U.S. does, there's no gap to address.
There's no double taxation problem.

is a timing problem. So if you look in the example
where I state that the U.S. takes a deduction -- or
allow a deduction for mortgage interest paid during
the occupation, but then includes gain at the end of
the term of occupation or the term of ownership,
whereas Canada does not provide a deduction during the
term and does not include in most purposes with

difference. ,That's a gap where there's a deduction in
early years followed by an inclusion creates a timing
of a gain in a period which is not created in the
other jurisdiction aridthe Treaty doesn't address

167
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169

Q. Go ahead.
A. So if a person owns a house, for

Canadian purposes there's no tax effect to owning the
house during the term of ownership and there's no tax
effect at the end of the ownership. If we confine it
to the owner occupied provisions and leave aside the
possibility of gains and certain circumstances not
connected with principal residence.

In the U.S. every year that you own the
house,' if you have a mortgage and you pay interest you
take a deduction against other income, for U.S.
purposes, which creates, in effect, a tax benefit.
And that tax benefit which is largesse, which is a tax
expenditure if you like, is taken back at the end of
the term when the U.S. looks at your gain and if
you've exceeded certain threshold amounts may have
income.

It's merely a return of those prior
deductions taken to the FISC. 'It's a return to the
U.S. FISC of prior deductions taken.

So it's a timing difference which is not
relieved by the Treaty, that's why it's a gap.

You could fix that if you wanted tb but they
don't.

Q. I'm sorry, I'm not understanding where
Canada doesn't touch this gain. I'm not understanding
where the gap -- the gap, as between Canada and the
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u.s. lies that should be resolved by a Treaty intended
to prevent double taxation.

A. Well, let me put it this way; each year
that you own a house in Canada you have X income which
is not reduced by the ownership of the house. So
you're taxed on your income without reduction or
setoff in connection with the ownership of the house.

That's a tax. And later when you sell the
house you don't have the inclusion of an income in
Canada but you do have the tax in the U.S. where it
applies. That's a double tax.

It's -- it's again very specific to the
person. We would need a very specific concrete person
in an example, we would need to look at all of the
years of ownership and all the deductions to show how
the income had been reduced in the U.S. while it had
been taxed in Canada and show that no relief had been
given in those years and then at the year of the sale
of the house that Canada did not include, but the
United States did, with no relief for prior tax in
Canada during the period of ownership.

But it's a matching problem, right. So for
example let's just take one year, today. I buy a
house, I pay mortgage interest. I deduct my U.S. tax
from my U.S. tax, $100, but I can't deduct that from
my Canadian tax. So I calculate U.S. tax and I don't
get ..a credit for the amount that is taxed in Canada

28 .because it's just not a match, it's a mismatch. There
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170

isn't a similar deduction.
So in that very abstract sense there is a

timing issue which is unrelieved. Could be relieved
if the competent authorities agreed to relieve it but
they choose not to.

You could say the moment of the capital gain
there's no double tax, that's correct. But, where
there is the double tax is in the prior years. That's
what I'm describing as these timing differences which
are sometimes resolved but aren't always.

This can work in a taxpayer's favour but it
can also work against them.

Q. What I hear you to be saying then is
that your view of the purpose of the tax Treaty is to
solve those mismatches. What you're talking about is
a structural difference; Canada treats this kind of
expenditure one way, the U.S~ treats it a different
way.

And you seem to be saying that a Treaty
ought to coordinate those treatments for the taxpayer.

MR. ARVAY: Well, I don't -- I don't want to
interfere with your cross but I don't think that's
what the opinion says.

I mean the opinion simply identify that
there may be some circumstances notwithstanding the
tax Treaty in which a U.S. person in Canada may owe
taxes in the United States~ It's not that much more
complicated than that.
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MR. TAYLOR: No, I understand that.
What I'm cross-examining this witness about

is her use of a descriptor called "gaps" which she
herself says, implies something is missing which
implies a judgement as to what ought to be there.

MR. ARVAY: I don't know.if that's -- I
don't know if she's expressing that judgement, it was
just a fact.

Bu~, you know, you explore that if that's
what you think is important.

MR. TAYLOR: The fact is the two states tax
laws treat this particular it~m of gain differently .. I
think we all agree on that.

The question I'm putting to the witness is,
if they're not treating it differently in a way that
causes the taxpayer to pay tax to two states on the
same amount of income, how is there a gap that a double
taxation convention is failing to address.

I think that's a legitimate question based
on the way that the witness has expressed her opinion.

MR. ARVAY: You can answer the question as
best you can.

I think, in fairness to the witness, I stand
to be corrected on this but I'm pretty sure that the
expression "Treaty gap" came from our pleadings and
the witness may.have used what we -- how we used the
word "Treaty gap" in our pleadings and picked it up
here. Sol don't have the pleadings in front of me
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but you probably remember that better than I do.
MR. TAYLOR: I know but that's not what the

witness told me about the origin of the term in her
report.

MR. ARVAY: No, I appreciate that but you
know, I didn't invent it either.

MS. CHRISTIANS: I'm sorry, I didn't know
that you asked me about the origin of the terminology
in my report.

I thought you were asking me about the use
of the word "gaps" to describe situations of overlap
between tax systems that aren't solved in law.

Sorry, it's -- perhaps I misunderstood.
14 BY MR. TAYLOR:

"Tax Treaty gaps" because I hadn't seen it before and

And I can't remember, because I don't have

Q. I did ask you if you coined that term

the pleadings in front of me, exactly how we used it
in the pleadings. But it wouldn't surprise me that

MR. TAYLOR: I'm not sure if I have the

the witness had the-MR. ARVAY:
pleadings.

pleadings.

you -- I believe, you didn't say that you did coin it
but you also -- the witness didn't say anything about
it coming from the pleadings.

MR. ARVAY: No, I appreciate that and I --
but she didn't say she coined it, that's for sure.
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172 Q. In any event, let's move on to paragraph
12(b). In 12(b) you identify certain items, such as
lottery winnings or s.trike pay that Canada does not
include in income under Canadian tax laws but the u.s.
does include in income.

And this is another of the circumstances
you've identified as a tax Treaty gap. So a Canadian
resident who is a u.s. person who wins the lottery or
who receives strike pay would not be taxable in Canada
on those amounts but in your opinion they may be
taxable in the United States should they, you know,
exceed.the threshold.

MR. ARVAY: Sorry, is there a question, I'm
a bit distracted?

MR. TAYLOR: Well I'm just asking -- I'm
just asking the witness to confirm first. Her opinion
is that a Canadian resident who is a u.S. person who
receives one of those items of income would not pay tax
in Canada but would be taxable in the United States.

MR. ARVAY: But that's what 12(b) says.
MR. TAYLOR: Yes.
MR. ARVAY: Right.
MR. TAYLOR: I'm just confirming that.

BY MR. TAYLOR:
173 Q. That's what it says, that's your

opinion; is that correct?
A. Yes, that's what it says.
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175

Q. Okay. Now, I have the same issue with
this paragraph as with the prior paragraph, given that
Canada is not taxing those items of income, how is
there a tax Treaty issue when the United States imposes
tax. There's no double taxation.

A. Yes, in that case I think it probably
would be more accurate to say that that's a systemic
difference.

Yes, that's right, if you prefer to say
that's a systemic difference where income could arise
for U.S. purposes where it doesn't in Canada. That
would be more accurate, yeah.

Q. I've been thinking about both of these
scenarios in 12(a) and 12(b), and it seems to me that
there could be a problem to be resolved by a Treaty if
you accepted that the purpose of the Treaty was to
reconcile the tax treatment of the two states, such
that a Canadian resident would not have to pay any U.S.
tax in respect of Canadian income.

A. Could it be a purpose of the Treaty to
reconcile two systems such that Canadian residents
would not ever have to pay U.S. tax on their Canadian
source income, could that be a purpose of the Treaty; I
suppose that could be a purpose, just like any number
of things could be the purpose.

It also could be the practice of the
competent authorities to try to do that. It could be
but I don't -- I'm not privy to that because the
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competent authorities don't have to share that
information with the public.

So it could be a purpose of the Treaty to do
that. I don't know if it is or not.

Q. Well what I'm actually suggesting to you
is if that were a purpose of-the Treaty then these
kinds of mismatches in 12(a) and (b) would indicate
that the Treaty -- there's a problem, the Treaty is
failing to achieve that purpose. Would you agree with
that?

A. It's really hard for me to speculate on
-- like you've got a multiple ifs going on there.

So this is what I think. I think that the
terminology of tax Treaty gap is more descriptive in
some cases than others and it's less descriptive in the
-- in'(a) and (b) than perhaps some of the others but
it's descriptive in the sense that the tax Treaty is
not always about the imposition of tax or non-
imposition of tax but it's about cooperation between
the two jurisdictions, so that when there are
mismatches in timing or otherwise, the tax Treaty is a
venue where the two countries can work together to
streamline the tax system to mutually advantageous
results.

Arid they may do'that and they may not do
that in various circumstances. So that this
terminology tax Treaty gap could be more generally
understood to be a description o~ the diplomatic
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1 relationship created by the tax treaty under which
2 Canada and the United States over a period of several
3 decades have collaborated consistently to come to a
4 mutual understanding of how their respective tax

will cover and not cover.

that the competent authorities get together and

systems will work together. And that they have done
that since the '40s in different ways and in venues
that are not accessible to me as an outsider mainly

the need for change.

through the competent authority and that part of the
tax treaty is the decisions about what the tax treaty

As you can see from the various protocols
over the years, that the tax treaty is not static,
it's dynamic, it changes when the system changes, and

discuss those

5

6

7

8

9

10

11

12

13

14

15

16 And to.the extent that the competent
17 authorities have a diplomatic relationship created by
18 the treaty which allows them to relieve tax other than
19. which -- that which is covered by the express terms of
20 the Convention, that the tax treaty is in fact giving
21 the authorities -- the competent authorities quite
22 a lot of latitude in what they decide should or should
23 not be addressed, such that if, in your question, the
24 competent authorities in interpreting the treaty or
25 'the parties in entering into the treaty sought to
26 eliminate all structural differences of course they
27

28
could do that. They have not sought. to do that.
That is factually visible from the text of the treaty
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2

3

4

as amended by protocol and as amended by competent
authority agreements and therefore gives rise to what
I could see as a gap.but which may not look like a gap
from other perspectives, sure.

5 177 Q. Just a few more questions on this part

volition.

aren't taxable and so you wouldn't tell the Canadian

sale of a principle resident are not taxed in Canada

what Canadian taxpayers might do of their own

Okay. Let me rephrase that another

I think what Canadian taxpayers reportA.

Q.

to the CRA is a function of their understanding of the

of your report. Given that generally gains from the

is probably some knowledge that lottery winnings

taxpayers would not normally report the receipt of
those items to the CRA?

there is probably -- again we're guessing here. There
something that's beyond my ability to guess but that

and other items like lottery winnings and strike pay
are not taxed in Canada, you would agree that Canadian

way, because I'm not asking you to speculate as to

government that you'd won the lottery if you knew that
was the law, or you might not know that was the law
and then include it.

tax laws as they apply to them. And whether they
understand that strike pay is not income or not is

But in your report you were asked to give an
opinion with respect to the circumstances under which
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A. M'hm.

And so, for example, you mentioned earlier

subject to income tax, that there is a reporting in

Q. So let me phrase the question as this.
Would you agree that the laws of Canada would not

so in the circumstances youto the United States

a u.s. person resident in Canada who reports and pays
tax in accordance with Canadian law and also owes tax

report a --.the laws of Canada would not require a
U.s. person who is a Canadian resident who receives
income or gain -- not income -- but who is in the
position of 12a or 12b of your report to report
anything respecting that to the Canada Revenue Agency
as part of their Canadian tax filings?

identif.ied in Part 2 of your report you were asked to
opine as to whether the laws of Canada require such a
U.s. person to report information or documents
relating to those circumstances.

A. If you're asking me whether the Income

Tax Act imposes direct reporting requirements on

that so.metimes the sale of a principal -- of a
property which constituted at one point a principal
residence might nevertheless produce gain which is

understanding of the Canadian Income Tax Act that such
reporting is not required.

taxpayers with respect ~o items of income -- with
respect' to amounts which do not constitute items of
income for federal tax purposes, it is my
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that case, but that if it wasn't one of those

MR. ARVAY: Are you saying D?
MR. TAYLOR: C. Sorry. Twelve (12)c.
MR. ARVAY: Oh, C. I'm sorry.

(12)c discusses U.s. tax rules that deal with ---
Can we go to paragraph 12c? TwelveQ.

prescribed exceptions to the general rule of non-
inclusion that there would not be. Under current law
there is no current requirement to report by the
taxpayer an amount which does not constitute income
for federal income tax purposes. Correct.

180
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12 BY MR. TAYLOR:

tax laws?

same as I would in the u.s.

'So, for example, interest dividends,

passive income and passive income losses.
The U.s. tax rules that deal withQ.

But passive investment loss in this regime

A. The term "passive" is again not a

Am I correct that passive income is a U.s.
tax concepti it's not a concept recognized in Canadian

specific to the U.S., does Canada have similar
limitations on the losses of investment in passive

defined term. It's a term that we usually refer to as

royalties are usually considered passive. And I would
use that to describe those income items in Canada the

amounts earned from merely holding property rather
than exercising anything to do with the property.
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activity, not that I'm aware of.

reversed."

tax on certain Canadian source income

income to the shareholder while in a
where there is no distribution of such

And the effect of the u.s. rules is

Okay.
M'hm.
Let's go to paragraph 12d. Twelve

That's a correct summary in general

So as I understand it -- I mean, I

Q.

Q.
A.
Q.

Q.

. A.

"Canadian residents who have u.s.

A. Yes, this would be the equivalent to

person status may be subject to u.s.

And this is a function of the fact that for

earned by Canadian corporations even

subsequent year the situation would be

that losses from these kinds of sources are --

terms, yes.

restricted to the amount of income from those sources.
deductibility of losses in these kinds of sources is

Is that a correct summary?

(12}d addresses what I would call deemed distributions

think your point to this paragraph is expressed in the
last sentence that:

from a non-U.S. corporation to a u.s. person
shareholder. Is that correct?

the Canadian FAPI system.

182

183

184

185

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20
21

22
23

24

25
26

27

28

INTERNATIONAL REPORTING INC.



97 CHRISTIANS
Cr-Ex(Taylor)

rules. Is that ---

Canadian corporation?

what I'm saying there, yes.

these circumstances what is occurring is the United

I know, it's really confusing when you

Okay. That's what I understand.
Yeah.
So correct me if -I'm wrong, but in

Yes, that is correct. The U.S. deeming

A.

Q.
A.

A.

Q.

Canadian company which is not a U.S. company and
therefore it's a foreign company even though it's a

U.S. tax purposes a Canadian corporation would be a
non-U.S. company and so it would be subject to these

start l60king at the CFC, right, because you have a
Canadian resident who is aU. S. 'shareholder in a

purposes and U.S. for some purposes.
But I think you're asking me if the Canadian

shareholder of a Canadian company can have a deemed
distribution by virtue of the fact that the
corporation is Canadian and the Canadian shareholder
is a U.S. shareholder as defined in U.S. law. That's

Canadian owning in a Canadian corporation it's a
foreign person owning in a foreign corporation. It's
very confusing, right. They're Canadian for some

States is deeming a taxable transaction which is not
something that Canadian tax law would recognize
between that Canadian resident shareholder and a

a disposition op controlled foreign corporation based
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distributed to the U.S. shareholder ---

to the corporation.

simultaneously at the same time be attributed as it

however, at the corporation level.

Right.
And a portion .of it may also

Q.
A.

Canada at the shareholder level. It would be taxed,

on shareholder -- the U.S. shareholder owning a
majority or a large percentage of the holdings of that
corporation may be deemed to have earned income where
it's not been distributed and would not be taxed in

So we just need to be clear that the income
that we're talking about that's being deemed to the
U.S. shareholder is income that is income in the hands
of the corporation. The corporation is a subject
under the Canadian tax rules so that income is taxable

188
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17 189 Q. Right.

distribution until it was actually made ---
18

19

20 190

A.

Q.

where Canada would not see

Right. So

Okay, remember, the CFC rules are really complicated.

21

22
23

24

191
A.
Q.
A.

such as in the form of a dividend.
The U.S. is taxing the shareholder ---
Not taxing. Not necessarily taxing.

25 So you not only have to -- in order to be a controlled
26 foreign corporation you have to have 50 percent of the
27

28
shareholders be U.S. shareholders. Each one of them
has to have 10 percent shares, But even then only
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certain forms of income earned by the corporation
would be subject to deemed distribution, and those
forms of income are passive and th~y're very
specifically defined.

So it's not all income of the Canadian
corporation that would be deemed paid to all U.S.
shareholders or all U.S. persons, rather it is a
specific type of income earned by the Canadlan
corporation which would be deemed to be paid to
shareholders if those shareholders were 10 percent
shareholders together own more than 50 percent of the
Canadian corporation, together own more than 50

percent of the corporation on the last day of the
year, and held more than 50 percent of the corporation
at 30 days of any given year. And even then it's not
necessarily subject to tax it's subject to inclusion,
but it may also be subject to set off. That's the sub
Part F rules.

So the flow through of certain types of
information to certain types of shareholders can
happen under the U;S. rules that are different from
the Canadian rules for those same people. That's
possible.

Q. So assuming that all of those
requirements are met in a given case, and a U.S.
person who is a shareholder -- who's a resident of
Canada and a shareholder of a Canadian corporation is
subject to U.S. tax on one of the deemed
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distributions, that's a transaction that is not even
recognized as having occurred for Canadian tax
purposes under Canadian law until income is actually
paid out to the shareholder?

A. Right. Again it's a timing difference,
right. So deemed disposition so that when the real
disposition actually occurs the situation is reserved
-- reversed where Canada sees the distribution,
because it actually happened, and the U.S. gives it
credit for having already seen it in the past before
it actually happened. It's a timing difference. Only
a timing difference. Not a difference in substance
just_ time.

Q. Would you agree that to Ehe extent that
a U.S. person resident in Canada .is subject to U.S.
tax on one of these deemed distribution there's
nothing for them to report to the CRA in respect of
their Canadian tax filings?

A. Again, depending on the circumstances,
it is possible that they would have nothing to report
in the year of the deemed disposition but they may
have something to report in the later year when the
situation is reversed if there's a tax credit problem;
that is that they paid tax in the U.S. and now they
have to go and get a new -- they have to reverse that
situation because now they have a source based tax in
Canada.

It's quite a thorny mess actually when that

INTERNATIONAL REPORTING INC.



101 CHRISTIANS
Cr-Ex (Taylor) 1 03.

1
2
3
4
5
6
7
8
9
10

II

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26 194

27
28

-- dealing with the accounting of that is quite
difficult and I don't envy people that have to do this
every day. But the reporting is again a timing issue,
because what you have is a taxpayer or a Canadian who
has paid a tax to a foreign jurisdiction in advance of
having paid the source based tax to the tax
jurisdiction of primary source, which is Canada. So
it's wrong, right.

I mean, at the end of the day, when you sort
everything out, it was Canada that was supposed to tax
that distribution because it's a Canadian source
dividend to a taxpayer. So Canada gets its tax on
that dividend but the u.S. already took it so they
have to fix that and that involves a bunch of
reporting and credit and so on.

And I think it's beyond the scope of what
you want to know here. But I think what's important
to understand is that the u.S. person that pays the
tax on that dividend will ultimately have to figure
out how to reconcile that because Canada is also
entitled -~ is actually primarily entitled to have
that tax when the dividend is paid, and since that
person is a Canadian taxpayer, when the dividend is
actually paid they have to correct the error of prior
inclusion by deemed disposition~

Q-. I have two further questions about. this
point and then we can move one. The first is -- if I
confine the question to at the time the deemed
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distribution occurs for U.S. tax purposes, unless an
actual distribution occurs in the same year, nothing
would be reported to the CRA at that time in respect,
of this amount that gets recognized for U.S. purposes?

A. Okay, so when you say "nothing would be
reported", again using passive voice, so I'm a little

it's ambiguous as to who is reporting what, because
it means that it could be anyone is reporting to
somebody.

So I can't rule out the possibility that
there could be accounting -- reporting required for
certain types of accounting by the corporation or by
the shareholder. I don't know. That's possible. I
can't rule it out. It's -- this is a highly technical
and specific regime and I .can't rule out the
possibility that there could be reporting.

But in general I think it's safe to say that
in general the payment of a specific amount to the
United States in a given year in tax with respect to a
distribution deemed.to have occurred that didn't
actually occur would not be subject to reporting to
the CRA in general.

Q. My second question and final question
regarding this point is there is no guarantee or
assurance, ~s there, that the ultimate distribution,
in fact, from the company, the one that gets
recognized for Canadian tax purposes, will equal an
amount that deemed distributions that were recognized
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previously for U.S. tax purposes?
A. For U.S. purposes or for Canadian

purposes? I'm not sure if I -- for which purposes
under which law are we deciding whether the final
distribution is equal to the deemed distribution?

Because under the U.S. law, to the extent
you didn't have a final distribution ever, you would
resolve it a different way than you would to the
extent the final -- the actual distribution did match.

So there's under u.S. law whether you
actually get a distribution that's equivalent to the
deemed distribution or not will be resolved in
different ways depending on how that plays out. So if
you get a distribution but it's not enough to cover
what you had been deemed, you might be able to reduce
your tax base, you might be able to reduce your
capital gain on the sale of stock and so on, right?
So there's not a situation where an actual
distribution is less than the deemed distribution but
you're left hanging, if that's the question.

Q. That's not the question. I'm not
asking about -- my understanding of the u.S. treatment
is for the period the shareholder has the shares,
certain income is deemed distributed and they pay tax
on that yearly, and then when that income is
distributed to them or the shares are disposed of,
they're entitled to receive that -- those proceeds out
of the corporation without further tax because they've
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works too, yes.

already been taxed on it.

shareholder.

taxed on the dividend and the actual amount

And in Canada it's the reverse; as long

That is my understanding of how that

Whether a shareholder faces ultimate

Right.
That's there's a mismatch, a timing

The question that I'm asking you, the

A.

Q.

A.

A.
Q.

Q.

distributed.

distributed, -the shareholder doesn't pay any tax.
When the income is distributed, the shareholder is

tax on a specific dividend is -- depends on that

But other than those ~- but taking those

as the income is earned by the corporation and not

shareholder's position, as you know. I mean, if it's

mean, we're making some assumptions about the

a pension fund and they're tax exempt then they don't,
obviously, pay tax on the dividend, right? So, I

my paragraph; that's what (d) is trying to say.

mismatch. I think that you've restated it exactly.

income for U.S. tax purposes. When the Canadian --

corporation actually physically distributes funds to
there's no -- you can't assume that when the Canadian

final question, which I hope is a narrow question, is
over all those years certain amounts were treated as

assumptions into account, I think that's the point of
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the shareholder by way of dividend, that that
distribution is going to equal the amounts that were
deemed income to the shareholder for U.S. tax purposes
previously. You could still have a mismatch at the
end.

A. Well -- so if you just look at that
possibility. Think about the ownership that you have
to have of'the CFC before this is going to happen to
you to have a deemed disposition; you own 50 percent
of the corporation. u.s. shareholders must own, they
must control it. So if you're having deemed
dispos~tions -- which some people like to call phantom
gain because it's not real income but you still have
to pay tax on it -- and you control the corporation,
is it likely that you're never going to make sure the
shareholders get the income upon which the tax has
already been paid? That didn't -- that just doesn't
-- isn't -- you know, it's not a likely scenario.

Is it possible that there's mismatch at the
end of the ownership period? There could be a
mismatch, yeah, but I'm not really sure why, that
mat~ers because, first of all, the mismatch would be
solved in various ways as I described before. But
also in just practical terms, if the corporation is
controlled by people who are facing a tax liability,
they naturally would, in fact, distribute income so
that those tax liabilities can be paid. I think
there's a term for this called tax distributions,
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right?

rules, and it hasn't been resolved, and it could be

about RRSPs because they have their own -- that is a

a TFSA, but if they are a U.S. person, income earned

situation where the competent authorities have come to

Well, you saidRRSP but I don't talk

Let's go to paragraph 12(e). This is aQ.

A.

point is there's a timing mismatch which isn't

So is it possible that there's mismatches?
Yes, but I don't really see why it is relevant. The

resolved in which the wrong country is getting the tax
at the wrong time according to source and residence

And I would just caution in that that while
that is a general statement and there's a lot of "may"
in here itjs because this is unresolved. It's not

paragraph in which you deal with issues relating to
non-U.S. trusts. And I think you -- I understand you
to be saying that a Canadian resident might have a
tax-deferred savings path, like an RRSP or an RESP or

resolved by the competent authorities but they haven't
done it and therefore it's a gap.

withdrawn or -- I guess in the case of a tax-free
savings account it's never taxed again. Is that what

in those plans might be taxable for U.S. purposes even
though it's not taxed in Canada, either until it's

you're saying?

a resolution and solved the problem, and they have not
yet done that for RESPs, RESPs and TFSAs.
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201

to resolve.

will make a -- certain allowances to treat the RRSP

unclear area of law that the IRS has declined to rule

Yes, it's possible.

But not RSPs. Not RSPs.
Now, you ---

All right. Let's deal specifically
A.

So is it possible?

Q.

Q.

But I just want to be clear .thatthey did

that they did so with an agreement that the Treasury

It's possible, but this is a very murky and

really clear what the tax outcome is in many of these.
So it's a general statement.

on and that the competent authorities have not decided

resolve it for Registered Retirement Savings Plans;

the same way that Canada does. They have not yet done
that for RESPS and RDSPs and TFSAs. Whether they will
do that or not is a good question, because we don't
actually know what the treatment of these are-- of
these plans are in the abstract, and even in specific
instances it's not always clear.
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knowledge, right?

then with just the plans you mentioned in your
paragraph 12 (e).

You would agree with me that the CRA has
knowledge of those plans when taxpayers open them
because they're registered with the CRA.
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A.

Q.

Yes, I would think so. Yes, that makes

But would you also agree that there's
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as they accrue?

\

no obligation on taxpayers, Canadian residents, to
report gains that accrue within those plans to the CRA

1

2

3

4 A. The question of whether the plan holder
5 or custodian of such plan might have some reporting
6 obligation is beyond the scope of my opinion so I
7 can't answer that.
8 Whether the individual account holder has an
9 ,obligation to make reporting obligations, I believe

a certain amount pursuant to -- I think it's the
.Affordable Care Act, and that your opinion is that
this could be an amount that a Canadian resident who

discussing the Obamacare penalty, you termed it.
My understanding of this is ,that a Canadian

resident who has U.S. person status is required to pay

is a U.S. person would have to pay to the U.S.
government -- which might be a tax, might not -- but
which would not receive any relief from the U.S.
because -- on the basis that they're Canadian.

Maybe -- could you restate. the

On the basis that they're ...?
That they're a Canadian resident.

Let's go to paragraph 12(g) i this is

A.

A.

Q.

question?

the answer is no. To the CRA, sorrYi I believe the
answer is no. But whether a third party has such an
obligation I haven't made an opinion about and I don't
have an opinion about.
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that amount because they're Canadian residents.

much as you are so I'm trying to make sure I

tax relief that would relieve these people from paying

the time of the memo but I think that they may have
streamlined that a little bit since then.

Okay.
I missed the question.
I'm not familiar with this stuff as

Yes, that's my understanding. I think

Q.
A.
Q.

A.

But to the extent that a penalty would apply
and I do think this is a penalty, probably,

understand it correctly before I ask my questions.
My understanding is that a Canadian resident

who's a u.s. person has to make this payment to the
United States as part of the Affordable Care Act
scheme unless they demonstrate that they have
healthcare coverage. And that if they make this
payment, this is an amount that they would not receive
any u.s. tax relief from. There.'s no kind of double

the u.s. Tr~asury may have just recently made it a
little easier to declare that you have foreign
healthcare, and I'm not familiar with the parameters
of that Treasury change. So this was accurate as of

although the court case on this in the u.s. is very
difficult to decipher -- my understanding is that
would not be eligible for offset by Foreign Tax Credit
yet. Again, I expect -- this is new. This is all
brand new and I expect that once the tax is
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challenged, to the extent it is not eligible for
Foreign Tax Credit, that there would be some further
developments on that and that possibly the competent
authorities will come together and decide what to do
about it because it would be a bit of a headache to
unwind it, I would think.

Q. Now, assuming for our purposes that if
these persohs had Canadian provincial healthcare
coverage that it would satisfy the requirements to
demonstrate health coverage in order to not have to
pay this u.s. payment, there's no obligation on
Canadian residents to report the status of their
medical coverage to the CRA as part of their tax
reporting, is there?

A. Well, actually, on your T4, I believe
it is, there is a -- if I'm remembering -- if I recall
correctly, again I'm opining on what Canadian tax law
requires in terms of reporting from the individual,
and from third parties, I believe that payments to
provincial insurance providers, in some cases
including health insurance providers, may be indicated
in certain filings that go to the CRA because they may
be relevant.

For example, they may give rise to a
deduction for Canadian tax purposes. So I don't know
if it's as clear cut in this case that there would be
no reporting as it is in the other cases. I think
there might be some reporting as to your healthcare
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coverage, and it may differ from province to province.
So I think we would need to consult the Income Tax Act

a little bit more carefully and make sure of it but I
think it memory serves there are some indications that
would provide certain information with respect to
healthcare in those forms which could constitute part
of the reporting obligations of either the individual
or a third party, or both.

Q. I'm just going to ask briefly about
paragraph 12(h). This deals with currency gains and
losses. I understand you to be saying in this case
that a Canadian resident who is a u.s. person who
makes a gain or loss on property has to report that
for U.S. tax purposes in u.s. dollars. So they would
take their cost amount, which presumably they incurred
in Canadian dollars, and they would convert it to U.S.
dollars at the time, and then when they dispose of it,
whatever proceeds they realized, probably in Canadian
dollars, they convert to U.S. dollars, .and then the
difference between those -- you know, subject to
adjustments which I don't think we need to get into,
the difference between those would be a gain or a loss
for U.S. purposes. And that what you're saying is
it's possible that there may be no gain for Canadian
purposes in Canadian dollars but because of the
changes in the exchange rate, there could be a gain in
U.S. dollar equivalence, which they would then be
taxable on in the United States.
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Is that a correct summary of your opinion?
A. Yes. I think it would be helpful,

though, to notice that these are all self-assessment
matters. That is, the person's cost basis in property
is not a static number which is recorded by anyone but
rather is a dynamic number, a number that changes as
the person perhaps adds value to or depreciates, and
so on, a property, and so these inputs to a final tax
liability are all dependent on the taxpayers own
records, and that is the "case in the'United States and
in Canada.

So I think it's worth just noting here where
-- which is the case in the context of the others as
well, that if we're asking what is reported to the CRA
by the taxpayer, because we're trying to understand
what is reported to the I~S by the taxpayer, those are
the same information inputs and so the assessment of
the tax liability for Canadian tax purposes is based
on the taxpayer knowing their cost basis and correctly
adding to it and subtracting to it where that is
required and then correctly stating the amount
received in exchange for the property on disposition,
which itself can be subject to taxpayer reporting
because it could be something that's not in cash.

So this phenomenon of currency exchange and
what the CRA does or doesn't know about the currency
exchange is just a function of the other inputs, which
themselves are all based on what that taxpayer him or
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herself" provides to the taxpayer -- to the tax
authorities. Right?

That seems important here because this --
I'm sure you can imagine that the currency transaction
gain and loss and the calculation of basis over a
period of years, calculated the currency at the time.
of the adjustment can become quite complex. And

8 normally you would -- a taxpayer would rely on an
9 accountant or a taxpayer services provider to help
10 them navigate this because it's quite complex.
11 So this self-assessment regime in almost all
12 of these cases involveS the input of tax
13
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practitioners. And so it's not usually the taxpayer
acting alone making a lot of decisions because these
are hard -- let's face it, frankly, these are hard
decisions for taxpayers to understand, let alone
report accurately. And so they consult third-party
advisors who, generally speaking, will have mechanisms
or programs to help with the assessment and that the
involvement of the tax bar and tax practitioners is
another component of taxpayer compliance, further to
our prior conversation about what compliance means.

So I think it's important when we go through
these to understand that a lot of this is really,
truly complex and individuals don't -- almost -- very
rarely would an individual try to handle this kind of
complexity alone without a tax advisor.

So I think that's important in terms of
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understanding the compliance picture overall.
Q. But with specific reference to this

3 issue of currency gains and losses, the u.s. dollar
4 value-of those values, cost, proceeds, whatever
5 adjustments need to be made, the u.s. dollar of those
6 values -- those amounts is not relevant to Canadian
7 tax computation is it?

currency transaction would give rise to gain in the

could sit here and imagine a scenario where you
actually have currency gain. It's an investment

United States which could have an impact on the
taxpayers income for Canadian tax purposes.

It's so specific but it's possible. We

8
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A. It could be relevant insofar as a

15 product and you have currency gain, which is a u.s.
16 currency gain but that's a gain also for Canadian tax
17 _purposes.

18 So in that context, yes, it would be
19
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relevant for Canadian tax purposes. For other purposes
it might not be relevant because it's calculating a
gain under tax -- u.s. tax rules that in fact would
have produced a loss under Canadian tax rules.

But in certain circumstances foreign
currency gain, I mean there are foreign currency
exchanges, it's an investment product and that would be
subject to income tax in Canada if you're speculating
on investment -- on currency as an investment.

So it's -- a mix a little bit, it's too much
I
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to say it never has an impact on your Canadian tax
return. But in the situation where you have a gain for
u.s. purposes but a loss for Canadian purposes, the
item that's relevant for the Canadian tax return is the
loss and the item that's relevant for the u.s. is the
gain and they're not interchangeable in that
circumstance.

Q. At the end of your report you were asked
to opine as to -- to the extent that a u.s. person
resident in Canada who reports and pays taxes in
accordance with Canadian law would be liable to u.s.

tax under one of these situations you identified as
gaps in your report, would report information regarding
those situations under Canadian law.

And you reached the conclusion that by -- I.'
take it by and large they would report information and
that information is available to the CRA to identify
where those circumstances exist. Is that a fair
summary of your ultimate conclusion?

MR. ARVAY: Well, I think maybe you should
21 just put her -- put to her her actual conclusion rather
22 than try to summarize it.
23 BY MR. TAYLOR:
24

25

26.

27
28

222 Q. All right, well let's go to the final
paragraph of your report, paragraph 23.

You stated: "Accordingly, the type of
information that may be relevant to the assessment of
a U.s. tax debt is already disclosed to the CRA, in
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laws.

gaps".

A. But for example I said that the Canadian

of these general -- I think by.and large the

I'm having trouble with thatWhat I'm

States are aware of the tax Treaty gaps. In cases
involv~ng such gaps the necessary tax reporting is
required or if need .be could be compelled by the CRA.
In virtually all cases in which U.S. taxation would

most cases by the taxpayer, or by a third-party, with
the exception of the sale of a personal residence".

You then said: "Canada and the United

actually apply, information compiled by the CRA that
identifies Canadian residence who have U.S. person
status could be cross-referenced with the information
received by the CRA that is relevant to the tax Treaty

That's -the conclusion of the final paragraph
of your report.

situations you've identified as tax Treaty gaps are

conclusion because as I see it, in paragraph 12, all

situations where the amount that triggered U.S. tax
liability are just not relevant to Canadian liability
and wouldn't be reported to the CRA as a matter of
course by Canadian taxpayers complying with Canadian

corporation that earns income would be reporting that
income to Canada. So within the pool of data which is
available to the CRA currently, and that which would
be available with the CRA to request it from the
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taxpayer, there is no information that's not available
to the eRA. None in.which a U.S. person would have
U.S. tax liability and the CRA would not or could not
know about it.

So this is so abstract. So -- it's really
abstract, right. So it's easier to just put it a
diffel:"entway.

Let's say a person in Canada sells their
principal residence, you and I agree that if they hold
that principal residence as a principal residence for
the entire duration of the property ownership, there
would not be a reporting requirement to the CRA.

But the fact that there would not be a
reporting obligation does not mean that there cannot
be one, there already is one for taxpayers who sell
personal residences that weren't always owner
occupied.

So there's an existing regime in which the
CRA says okay, normally you don't have to tell us
about your principal residence because there's no gain
on a sale. However, if you hold it for this purpose
or for that purpose then you do have to report.

So that's an example where you have a pool
pf information that is rarely available to the CRA,
they could easily change the rule to say all personal
residences have to be reported to the CRA. Or, they
could change the rule to say all personal residences
held by persons who are U.S. persons as certified,
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those persons have to report their personal resident
sales.

So that's what I mean when I talk about what
the Income Tax Act either currently requires or
authorizes the CRA to require; that is the CRA has
broad production authority -- document production
authority and they can ask for that.

So if you have an identified pool of persons '
who are U.S. persons -- and we can talk about what
pool looks like, if you have that identified pool,
that's a dataset which can be cross-referenced with
the other -- with all of the items in 12.

And many of these items are already
reporte~, just in a different form. So for example if
you look at the.disposition rule that we talked to
about with (d), the CFC rule, the income that we're
talking about that could possibly be relevant to a
U.S. person as a shareholder is reported to the CRA.
It's already reported to the CRA because it's reported
by the Canadian corporation.

It's just a matter of cross-referencing that
information and saying with respect to this pool of
U.S. persons, identified U.S. persons, that
information is relevant to them too and not just to
the corporation but also to these taxpayers.

So when you say that the CRAhas or could
compile information to cross-reference it with the
information received by the eRA that's relevant to the
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tax Treaty gaps, that's what I'm saying; that each of
those items, either is'reported by a different
taxpayer, the trust, the corporation, the partnership,
or another taxpayer, or could be compelled under the
broad document production requirements.

But all that's needed is to say that those
documents should be compelled for a specified class of
persons and that specified class of persons, U.S.
persons.

And if you want to understand how to
classify those then all you need to do is look at the
requirement of FATCA as to the certification of U.S.
person status. And we find that that's what FATCA.is
in fact asking the financial institutions rather than
the CRA to do.

But the CRA could do that as well, ask
taxpayers -- that's what they're doing, they're just
having financial institutions do it instead of the CRA
do it directly but it's asking all taxpayers, everyone
in Canada certify their status as a U.S. person or not
a U.S. person, therefore, you have a pool of data and
now you can match it up with all the other third-party
reporting, all the information inputs that you already
have in the system or compile further reporting where
it would be required because you know that you need it
for those tax Treaty gaps.

Q. SO you're suggesting that the CRA go
through the information available to it for, you know,
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different way, I need to have it the same way.

MR. ARVAY: Well maybe the reporter can.

A. No, I'm not suggesting that, far from

122..
CHRISTIANS

Cr-E~ (Taylor) .

I don't know that I can

12.0

MR. TAYLOR:
repeat it verbatim.

The CRA is not in the business of assessing

for my benefit, please?
MR. TAYLOR: Sure .. Let me try it a

different way.
MS. CHRISTIANS: No, please don't try it a

20 to 30 million taxpayers and millions more
corporations and trust and other filers; and identify
potential u.s. tax liabilities of those persons?

U.S. tax liability. The CRA is in the business of
giving the United States information that is relevant
for the United States to assess tax liability, And

administration purposes for the IRS and provide it
with that information based on its understanding of
the tax position of U.S. persons in Canada?

MR. ARVAY: Could you repeat the question

of information that the CRA already asked for from all
what is that information, it is known, it is the type

of its taxpayers, some of whom are U.S. persons.
224 Q. So what you're -- what you seem to be

saying is and I want to come back to one other
point but what you seem to be saying is the CRA should
make the decision as to what is relevant for U.S. tax
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MS. CHRISTIANS: Could you read that one
back?
(Playing of recorded audio)

MR. ARVAY: Sorry, I didn't think it would .
5 be this complicated, the last question.
6 (A short pause)
7 (Court reporter repeats last question)
8
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MS. CHRISTIANS: So I think we're getting
into the policy realm and I'm very happy to share my
thoughts on policy but I think what we're talking
about is what the CRA had; as a factual matter,
available to it to make determinations about persons
who are likely to be tax debtors in the United States.

And that that pool of information is very
specific, it's related to the gaps, as I've called
them, "but you can call them some other category if
it's more accurate to say ttiat.

And what the CRA should or shouldn't do is
not my area of expertise on this report but rather
what it has available to it.

And what I would say is that what the CRA
has available to it in respect of the tax gaps is an
extensive amount of information.

Whether -- if we want to have a discussion
about what the eRA should do as a matter of policy in
the interpretation of a tax Treaty, that seems to be a
different question than the question of what data is
available to the CRA.
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But I'm happy to give the Court my
2 impression of that.
3 BY MR. TAYLOR:

And what the question I asked you -- now,
matters of the law.
policy though, I'm just asking your opinion as to
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225 Q. I'm not asking for your opinion on the

8 you say has the information available to it you would
9 admit that, I think, not all of the information needed
10 . to make these kinds of determinations is reported to
11 the CRA as a matter of course and the CRA would have
12 to therefore exercise its authority to gather
13 information to get all of the necessary information,
14 they have to go and collect it?
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A. Well, I think you're describing a
situation which describes the CRA's audit function
more generally. Again, we can go back to the New York
Taxi cab driver and just have her driving a taxi in
Montreal instead.

That is, the CRA does not have all the
information that the taxi driver has. There is a
constant information gap between an individual and
state which every tax authority has to solve.

So that question about whether the CRA has
everything it needs to perform all the functions of
its own tax regime, plus all the functions of another
tax regime must necessarily be no.

Whether it can get all the information is a
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function of the Income Tax Act -- and if you're asking
me whether the Income Tax Act authorizes the .CRA to do
those things, then yes it does of course have the
authorization to compel the production of documents
which would be useful in the assessment of income tax
liability.

And that in some cases the production of
documents would be compelled from the taxpayer and in
some cases it would be compelled from third parties.

So I would think that the answer to that is
does the CRA have everything it needs to, to ensure
100 percent compliance with the Canadian income tax
system, no, because there's DBER and there's LIFT and
there's taxi driver's and there's Airbnb.

And that's the economy we live in but we've
always had that problem, that's an administration
problem in all tax administrations. No tax
administration has all the information, there's an
information asymmetry problem.

And the information asymmetry problem is
Solved in the Income Tax Act as you know, in Section
241 of the Income Tax Act where specific provisions
are laid out whereby the CRA can collect the
information it needs.

So if that's the question and I think the
answer is yes it can get the info.rmation that it needs
as a function of its normal enforcement and compliance
actions on behalf of the Canadian federal income tax
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system.

Q. The question actually is -- I'm seeking
your acknowledgement that some of the information that
it would need to make these determinations with
respect to u.s. persons in Canada is not information
that would likely come to it in the ordinary course of
Canadian tax reporting but it's information they would
have to go out actively collecting, using their
powers; would you agree with that?

A. Does the CRA need to go beyond the
administration of the Canadian income tax system in
order to find the right information to give to the
U.S., for the U.s. to do it's tax return; isn't that
exactly the topic that we're at here? Yes, of course
it does. Of course i.tdoes. It's a different tax
system. Most of the information is within the CRA's
hands already because income tax systems are income
tax systems. And not all of it is because there are
gaps. That's the observation that I make in Section
12. And the observation that follows from that is
that this is not news. This is known to both parties

22 and that, ye:s, additional data is required to perform
23 these functions.

then I think we will conclude with your first report.
At present, under Canadian tax laws, there is no
obligation on taxpayers to report their citizenship
status with respect to the United States; is there?

24
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227 Q. One final point about this matter and
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A. To the extent that the CRA has
undertaken the obligation to implement FATCA, then at
present, Canadian persons have an obligation to
provide that status to third party reporters where
that status has become a condition to the ownership of
financial accounts in Canada.

Q. So because of FATCA and the
intergovernmental agreement the CRAmay become aware
of who have u.S. person -- who among Canadian
residents or holders of accounts with Canadian
financial institutions have u.S. person indicia?

A. Actually, I'm hot sure the CRA will get
the indicia. Remember, there's a few steps to this.
The financial institution is the seeker of the
information under FATCA and not the CRAdirectly.

So the financial institution is
deputized to, first, do -- undertake due diligence on
existing account holders. And where a specified set
of indicia are encountered within the files of those
account holders, depending on various factors and with
conditions not relevant here, to then seek from the
account holder a verification of status -- sorry, not
a verification, a certification of status as to u.S.
person status or not by means of a form, which is
termed a W8 form, which is a certification of status
as a non-resident alien for U.S. tax purposes or
conversely, a certification of status as a u.S.
person, that's the W9.
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So the financial institution thus
deputized to search through existing accounts to find
those indicia, then will have on file at the
institution those two populations. W8 non-U.S.
persons and W9 U.S. persons. The financial
institution is further deputized to not authorize the
opening of any new accounts without first obtaining
one of those two certificates.

To the extent that accounts identified
as belonging to U.S. persons are subject to reporting
to the CRA, the fact of the ownership by a U.S. person
will also be reported to the CRA, together with the
account information for purposes of information
exchange. But to the extent that the person's account
is not subject to reporting, for whatever reason, then
the CRA would not know the citizenship. And that is
the indirect nature of FATCA deputizing the financial
institution to do the sorting instead of the
Government of Canada", that it will be an incomplete.
set of documents.

Q. Now, to the extent that a taxpayer
as I understand FATCA and the intergovernmental
agreement, to the extent that a person with U.S.
person indicia does not cooperate with the information
gathering by the financial institution, so they don't
certify, financial institution is required to treat
them as recalcitrant which is sort of presuming them
to be aU.S. person. Is that correct?
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follow directive of FATCA amounts to an indirect
report, the compulsion of financial institutions to

that have been completed?

your second report. And .as my friend and I discussed,

Yes, we discussed this earlier on and I

Right .. So the CRA is not going to have

On the dataset given to them at that

While this is not in the purview of my

Now are you
As far as I understand the law.
Are you suggesting that the CRA could

All right. I'm just going to note that

A.

Q.

A.

A.
Q.

Q.

A.

Q.

any information as to whether those persons are u.s.

persons or not. All it knows is they haven't complied
with the request to certify.

said that those reportable accounts would be reported
to the CRA regardless of their u.s. person status.

compel a C~nadian individual directly to certify

time, the CRA would not have prior information. That
is true. However, the CRA could compel all
certifications held by all financial institutions in
Canada if they wanted to under their general power of
production of documentation.

whether they are a u.s. person? Or just that they
could compel the bank to turn over the certifications

compulsion of certification by the CRA, in my opinion.

I have no more questions regarding the original report
and at this point I will ask you some questions about
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if the second report is not admitted then this
following portion of the cross-examination won't form
part of the record.

MR. ARVAY: So my suggestion is that I do my
re-examination on the first report now and then you
start the second report so that we have two clean
transcripts.

MR. TAYLOR: That sounds reasonable.
MR. ARVAY: Okay.

CROSS-EXAMINATION BY 'MR. ARVAY:
Q. Professor Christians, my friend took

you through in some detail paragraph 12(a) through to
(h) through to (j) really of your report~ If I ask
you to look at each of those subparagraphs, (a)
through to (j), I can take you through one at a time
or I can make this a global question. Knowing what
FACTA requires the U.S. persons-- knowing what FACTA
requires of the -- sorry, I'll just get the actual
word here. I just lost it on my page. Knowing that
FACTA requires a -- of a U.S. reportable account, in
other wo~ds, the information that Canada must collect
from Canadian financial institutions, would that
information reveal any of the transactions in 12
through to (j)? If you want to take one at a time, do
so.

So for instance, what I understand the
FACTA requires is the name, address of each U.S.
person or person ,associated with a U.S. person

INTERNATIONAL REPORTING INC..



129 CHRISTIANS
Cr-Ex (Arvay). 1 ..,..1-, ,

v i

MR. ARVAY: That's my only question.
MR. TAYLOR: Okay.

- -- Upon recessing at 3:24 p.m.!
- -- Upon resuming at 3:53 p.m.!

and all of these items are income items.
that's provided under reportable account is on assets

of this information. So just because we're using

Okay.
Or deemed income items.
Okay.

That information would not include anyA.

Q.

Q.
A.

(j ) ?

of the account and the gross amount of interest,
dividends and other income generated by the account or
the assets in the account, including the gross

indicia, the taxpayer identification numbers, the name
and identifying number of the Canadian financial
institution, the account number and balance or value

proceeds from the sale or redemption of any property
held in the accounts. So I referred to that in our
pleadings as the account holder information.

Will that information indicate to the

the documentation associated with a reportable account
would not indicate to the IRS or to anyone any of the
items listed in Section 12 because the information

pronouns .. The information that would be included in. (

IRS that the taxpayer in question has engaged in any
of the transactions referred to in 12(a) through to
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THE COURT REPORTER: We're back on the
record at 3:53 p.m.

Q. Ms. Christians, over the break I asked
you to listen to the question that I posed on re-
examination and your answer and you indicated to me
that you wanted to clarify your answer and I've
indicated to Mr. Taylor that you were going to do that
and he's indicated how to do that now.

A. Okay. So you asked me, if I understand
correctly, whether the information that the-CRA
receives on reportable accounts would reveal whether
the taxpayer had undertaken transaction or earned the
kinds of income described in paragraph 12, and I
answered that it would not.

And I explained that it would not because
the information on FATCA, the reportable accounts, is
asset based and not income based, but that was an
incomplete answer because of course some of the
information that is contained in reportable account
information is income.

And I refer specifically to the last
provision that you read which states the gross amount
of interest and dividends and so on.

So just to clarify, the information that the
CRA receives from a bank account that's a reportable
account is the amount of money in the account. The
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amount of money in an account does not tell you
whether that money derived from the sale of a
principal residence as described in A, lottery
winnings or strike pay as described in B, tax shelter,
passive income as described in C, deemed income as
described in D, or income earned inside of a
registered plan as described in E, unearned income,
passive income in the nature of rents or annuities as
described in F, anything about healthcare which would
give rise to a shared responsibility as described in
G, or currency conversion gain or loss as described in
H, or any amounts relative to a federal estate or gift
taxes described in I, or any timing character or
taxpayer mismatches that would occur as a result of
mismatches described in J. None of those things would

16 be revealed in the information passed to the CRA in a
17 -reportable account.
18 The information that would be revealed,
19 especially in respect of that last paragraph about
20 interest and dividends, are things that are already
21 reported bya third party to the CRA if the payor is a
22 Canadian payor or a Canadian corporation or bank
23 account but would not necessarily be revealed if the
24 payor was not Canadian, because in that case the
25 income wouldn't necessarily be identified as interest
26 or dividends and so on.
27 - MR. ARVAY: Thank you.
28 --- Upon adjourning at 3:57 p.m.
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1

2

3 Upon commencing at 3:24 p.m.
4 CROSS-EXAMINATION BY MR. TAYLOR:

CHRISTIANS
Cr-Ex(Taylor)

Toronto, Ontario

supplemental affidavit?

July 20th• In this affidavit you express an opinion as
to whether or not the intergovernmental agreement has

5 1

6

7

8 2
9

10

Q.

A.
Q.

Ms. Christians, do you have your

I do.
All right. This is the affidavit sworn

11 the status under U.S. law of a treaty. And you also
12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

express an opinion that the Tax Convention itself has
the status under U.S. law of a treaty. I don't think
that's contentious between anyone so I don't propose
to ask you anything about that.

One thing I note is that neither your
affidavit nor your report specifies what question you
were asked to answer in this report. Was there a
question put to you?

MR. ARVAY: Well, I think I can say for the
record that it was done orally over the phone by my
colleague David Gruber.

COURT REPORTER: Sorry, can you repeat the
name?

MR. ARVAY: Gruber. G-R-U-B-E-R.
COURT REPORTER: Thank you.

27 BY MR. TAYLOR:
28 3 Q. Ms. Christians, did you record or make

INTERNATIONAL REPORTING INC.
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In your report in this proceeding, are
report in some regards.

not have the same status. Were you asked to opine on
intergovernmental agreement is not a treaty and does

Well, I note that your actual report,

The first line in the report is my

In this report, are you going so far as

Yes, the report is my opinion of the

A.

Q.

A.

Q.

any notes bf the actual -- of the words of the actual
question put to you for this affidavit?

recording of the question put to me. The -- that is
the legal nature -- to explain the legal nature under
U.S. law of these two agreements, the treaty and the
intergovernmental ag~eement as I've defined them.

to offer an opinion -- and before I ask the question,

legal status as a matter of U.S. law. And I note that
the article goes beyond what you address in the actual

legal nature of the instrument for U.S. purposes and
the legal nature is important to understanding whether
the instrument is binding under U.S. law.

which is five pages long, does not go beyond stating
that the treaty is a treaty under U.S. law and the

I note that the report is supplemented by,an article
that you wrote in 2013 discussing this issue of the
authority to enter into the IGAs generally and their

you offering any opinion as to the validity or the
binding effect of the Canada/U.S. intergovernmental
agreement on the United States?

4

5

. 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20
21

22
23

24
25

26
27
28

INTERNATIONAL REPORTING INC.



3 CHRISTIANS
Cr-Ex (Taylor) 139

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20
21

22

23

24

25

26

27

28

whether the IGA is constitutionally valid or legally
binding on the United States? I know that's addressed
in your article. I'm asking whether in this opinion
for purposes of this case you are offering that
opinion.

MR. ARVAY: Well, she does adopt her article
as part of her opinion in this case. She says that
right in the outset.

MR. TAYLOR: Well, in paragraph 2 ---
MR. ARVAY: It's in paragraph 5 of the

affidavit.
MR. TAYLOR: Yeah, no, I understand that.

The question that I understand Ms. Christians to be
addressing is a question as to the legal nature of the
intergovernmental agreement and its re"1ationship to
the treaty. As I read it, the article that's
exhibited goes beyond that in terms of discussing
whether the IGAs are a valid exercise of executive
authority under constitutional and other U.S. law
principles and whether they have the force of law in
the u.S. And I interpret those as going beyond the
question that the report says it's addressing.

MR. ARVAY: But her affidavit indicates at
paragraph 5 that her -- this paper, as exhibited,
represents her opinion in this case and then she's
provided a, what might be a supplementary opinion to
the paper. So that her opinion is in this proceeding
is both the opinion expressed in the paper and the

INTERNATIONAL REPORTING INC.
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opinion expressed in the supplemental report. One may
2 be more specific than the other but it's all her
3 opinion in this case.
4 BY MR. TAYLOR:

States one does not hold oneself out as an expert in

to undertake actions is an administrative law question

States tax code is authorized by the 16th amendment of
the U.S. Constitution and that means that U.S. tax law

so that study of the income tax law in the U.S. is
also touching on administrative law.

And this is why I think that in the United

Well, as you may know, the United

You've been put forward as an expert inQ.

A.

that would be applicable in determining if the IGA is
valid and binding on the United States. Do you have
that expertise?

U.S. tax law and international tax law. Nothing in
your -- that I see in your CV or in your affidavit
indicates that you hold yourself out to have expertise
in matters of U.S. constitutional law or related areas

is interpreted in accordance with the U.S.
Constitution. And as a practitioner of U.S. tax law
one must always contend with constitutional challenges
to the internal revenue code, to the administrative
actions of the U.S. Treasury or the IRS. SO that
practice in the United States of U.S. income tax and
expertise with respect to the U.S. income tax touches
on constitutional law and the authority of the agency

65
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any form of law but rather one is admitted to practice
in a state in accordance with the accreditation
principals and so on of the United States -- of the
several states Bar authorities.

And so if you ask me if I am an expert in
anything I will tell you that I have areas of
technical expertise owing to my study of those things.

And if you ask me if I'm a U.S.
constitutional law expert I will say I have areas of
expertise having to do with the income tax related and
treaty related and administrative agency related
aspects of constitutional law both from my study, my
practice and my scholarly work.

But I would never hold myself out to be a
constitutional law expert in any constitution because
that is an entire body of laws, and I don't have
expertise in all of those areas. For example, I don't
know anything about the right to bear arms under the
second amendment to the U.S. Constitution. So I
cannot say thaG I'm an expert on the U.S. Constitution
to the extent you're asking me if I can opine on the
second amendment.

But if you're asking me to talk to you about
the expertise that is needed to understand the legal
nature of artadministrative agency action, I would say
that I am recognized for having this particular
expertise, and that in my CV you can look at an
article I wrote in 2003 on social security
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1 totalization agreements, and other articles that I
2 have written on different instruments of u.s. tax law
3 which touch on constitutional law and administrative
4 law provisions, and that I would consider myself well-
S .informed -- far more well-informed than perhaps it is
6 healthy to be on these matters, and that I don't act
7 alone in thinking about these things, but as most
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legal scholars do, I collaborate with others who have
expertise.

And that you can look at my citations in my
works and consult the sources of my opinions in a
manner that is consistent with legal scholarship in
general, which is to provide the best available
analysis using all relevant sources, some of which are
constitutional legal sources, some of which are
administrative law sources, and some of which are the
commentary of other experts on those sources, and some
of which are judicial proclamations on those sources.
And I have consulted all of those at length and over a
great number of years, and for that reason would
consider my interpretation of the legal status of
these agreements to reflect a certain level of study
and expertise.

And I would note, as with respect to the
intergovernmental agreement as defined in this report,
that my intuition as to its nature -forU.S. legal
status has been affirmed by officials of the u.s.
treasury as well as other scholars and is in fact the
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subject of a lawsuit in the United States, as I
mention in my report.

(SHORT PAUSE/COURTE PAUSE)
MR. TAYLOR: Can we take a break for 10 or

15 minutes?
MR. ARVAY: Ten or 15 minutes?
MR. TAYLOR: Yeah.
MR. ARVAY: Okay. Sure.

9 Upon recessing at 3:39 p.m.
10 Upon resuming at 3:57 p.m.

do.

our view.

And should the Court decide to admit this

and it's become clear to me from Ms. Christians'

it would be highly prejudicial to the Crown to

The affidavit was received three days ago

time to consider it and to consult an appropriate
expert of our own. And so that's what we're going to

face of the report, and it would be, in our view -- my
view

evidence that the scope of the opinion being offered
significantly exceeds that which was apparent from the

MR. TAYLOR: At this point I'm going to
state for the record that I am not continuing with
this cross-examination in respect of the supplemental
affidavit. I am adjourning that. As you know, our
position is that that 'affidavit is not admissible, in

continue to cross-examine on this affidavit without

affidavit, we will be asking the Court for.leave to
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reconvene the cross-examination on affidavit when we
have had the opportunity to do so to prepare properly,
and should that necessitate an adjournment of the
summary trial then we will be making that request as
well.

MR. ARVAY: Okay. Well for the record,
Professor Christians and I are here and we are here as
long as necessary for you t~ finish your cross-
examination, including, if need be, tomorrow. So if
you need any further time to brief yourself on the
material in the affidavit we are here to answer your
questions.

So I do not accept the validity of your
position that this cross-examination is adjourned. My
position is you're here to conduct a cross-examination
and if you end the cross-examination today I treat
that as an end and not as an adjournment.

MR. TAYLOR: I understand and I expected
that to be your position and I think this is a matter
that we would have to address with the judge.

Upon adjourning at 3:59 p.m.
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I, Dale Waterman a certified court reporter in the

Province of Ontario, hereby certify the foregoing

pages to be an accurate transcription of my

notes/records to the best of my skill and ability, and

I so swear.

Dale Waterman
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Robert Wood

BETWEEN:

FEDERAL COURT
--000--

7/17/2"015 149

VIRGINIA HILLIS and
4 GWENDOLYN LOUISE DEEGAN,
5 Plaintiffs,
6 and File No. T-1736-14
7 THE ATTORNEY GENERAL OF CANADA

and THE MINISTER OF NATIONAL
8 REVE;NUE,
9 Defendants.

-----------_/10
11 --000--

12 BE IT REMEMBERED, that on Friday, July 17,
13 2015, commencing at the hour of 12:01 p.m. thereof, at
14 333 Sacramento Street, San Francisco, California, before
15 me, Carol S. Nygard, a Certified Shorthand Reporter of
16 the State of California, there personally appeared
17 ROBERT W. WOOD,
18 called as a witness by the Defendants, who, being by me
19 first duly sworn, was thereupon examined and
20 interrogated as hereinafter set forth.
21 EX~.MINATION
22 BY MR. TAYLOR:
23 Q. Mr. Wood, at the outset I'll ask you to state
24 your full name, please.
25 A. It is Robert Warren Wood.

Carol Nygard and Associates
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1

Robert Wood

Q.

7/17/2Q.l5

And I understand that you have been retained
2 as an expert witness for the Plaintiffs in this case.
3 Those are Virginia Hillis and Gwendolyn Louise Deegan
4 in the case Hillis and Deegan versus the Attorney
5 General of Canada and the Minister of National Revenue;
6 is that correct?
7

8

Yes, sir.

Under the case in the Federal Court of Canada,
9 Court File Number T-1736-14?
10
11

A.
Q.

That's correct.
And you've sworn an affidavit which has been

12 filed for you set at summary trial in the Federal Court?

refer to today, and I'll just pass it to you.
And, if you'd 1ike, you can have a moment to

look it over and satisfy yourself that it is a complete
copy of the affidavit that you swore.

Let me know if you have any concerns.

13
14
15
.16
17
18
19
20

21

A.
Q.

A.
Q.

Yes, sir.

I have a copy of that affidavit for you to

I don't have any concern.
And, just to confirm with you before we go

22 further, your affidavit contains a series of exhibits.
23 Exhibit A is your curriculum vitae, and that
24 runs from page 108 of the record, which is stamped at
25 the top of each page, I think, to page 246.

Carol Nygard and Associates
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Robert Wood

1

2 minute?

7/17/2015

MR. ARVAY: Can we go off the record for a

1 r.'01

3 (Discussion off the record)
4 BY MR. TAYLOR:
5 Q. And Exhibit B is a copy of a letter by which
6 you were retained by Plaintiffs' counsel.
7 Obviously, you're familiar with that letter?
8

9

A.
Q.

Yes, sir, I am.

And Exhibit C is the report that you prepared
10 in response to the retainer to answer the questions that
11 we put to you; that's correct?
12
13

A.
Q.

Yes, sir, that's correct.
Would you agree that the United States Federal

14 income tax system is properly described as a
15 self-assessing system?
16
17

A. In large measure~ yes.
Not a hundred percent, of course, but, yes, I

18 think in large measure it is.
19 Q. And would you agree, therefore, that that
20 obligation is placed by law on U.S. taxpayers to comply
21 with various requirements to report income and other
22 relevant information that relates to determining their
23 tax liability?
24
25

A.
Q.

In large part, yes.
And would you agree as a matter of principle

Carol Nygard and Associates

Electronically signed by Carol Nygard (601-074-184-9519)
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Robert Wood 7/17/2015

1 that the operation of a self-assessirtg tax system would
2 require widespread compliance by taxpayers in order to
3 operate efficiently and ef£ectively?
4

5

A.
Q.

I suppose.

I'm going to ask you to turn to Exhibit C of
6 your affidavit, which is your report.

7 This litigation concerns ultimately the United
8 States law known as the Foreign Account Tax Compliance
9 Act.

10 You're familiar with that legislation?
11

12
A.
Q.

Yes, sir.

And, if it's acceptable to you, I'm just going
13 to refer to that legislation at "FATCA."
14
15 .

16

A.

Q.

That would be fine.
Thank you.
I'm going to ask you to turn to page 4 of your

17 report under the heading 2 "Objectives of FATCA," and
18 you were asked by counsel to provide your opinion
19 regarding the purpose or objective of FATCA; is that
20 correct?
21
22
23

24

A.
Q.
A.
Q.

I believe I was.
Okay.
Yes, I was.
In this section of your report you commence

25 with the statement "FATCA was intended to establish an
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1 international compliance and disclosure regime for
2 offshore accounts held by U.S. taxpay~rs."
3 Do you see that statement?
4 A. I do.

5 Q. You would agree that FATCA creates a
6 compliance regime for taxpayers for the disclosure of
7 information which the U.S. Government considers
8 necessary to administer its income tax legislation?
9 MR. ARVAY: Can you say it again.
10 There was a bit of background noise. I didn't
11 hear the question.
12 BY MR. TAYLOR:

13 Q. Would you agree that the FATCA legislation
14 does, in fact, establish a compliance regime for U.S.
15 taxpayers to report information which the U.S.
16 Government considers necessary to administer the income
17 tax system?
18 A. I think I would. FATCA is a very broad law,
19 of course, and imposes obligations on many third
20 parties~ but its goal is disclosure by -- disclosure by
21 U.S. persons.
22 Q. And would you agree that it does so by
23 creating a compliance regime?
24 A. Yes, for U.s. persons and for other persons,
25 financial institutions.
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Robert Wood

Q.

7/17/20is

Just ask you to turn to page 5 of your report,
2 and there's a statement in the paragraph, the last
3 paragraph on page 5, "Statements made in the Legislature
4 support FATCA's purpose as enforcing U.S. tax compliance
5 on taxpayers with overseas assets, and eliminating bank
6 secrecy practices that can shield u.S. taxpayers who
7 fail to report and pay tax on overseas assets and
8 income."

9 Do you see that statement?
10
11

A.
Q.

I do.
And I understand from the footnote that you

12 base that statement on statements taken from the
13 congressional record where FATCA was discussed or
14 debated?
15
16

A.
Q.

Yes, sir.
Do you accept that those statements accurately

17 reflect the purpose of FATCA?
18
19

A. In large part.
I mean, it is an isolated sentence, and FATCA

20 is a broader law, but, yes, in large part it is about
21 u.S. compliance.
22 Q. Now, you say "in large part."
23 Would you maintain that there are other
24 purposes served by FATCA?
25 A. I don't know.
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2

Robert Wood

It's a very broad law.
I mean, I certainly have said

7/17/2015

3 I'm not trying to mince words with you.
4 I've certainly said and believe that FATCA was
5 designed to root out -- root out tax cheats and to
6 enforce compliance with u.s. tax law.
7 Q. Would you agree that the logic behind the
8 FATCA scheme seems to be that to compel u.s. taxpayers
9 to disclose information rega~ding their foreign
10 financial assets coupled with an obligation on the
11 financial institutions to disclose that information?
12
13

A.
Q.

Yes.

And would you agree that the FATCA legislation
14 uses withholding tax which financial institutions must
15 pay if they do not comply with the disclosure
16 requirements as an incentive to make those institutions
17 comply to create a cost of noncompliance?
18
19

A.
Q.

Yes.
And would you also agree that there is an

20 apparent logic behind FATCA that forcing third parties
21 like financial institutions to disclose information
22 creates an incentive to u.s. taxpayers themselves to
23 make that disclosure?
24
25

A.
Q.

It does, yes.
And they would be aware that, if a third party
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1 is disclosing that information, they are more likely to
2 be caught if they don't disclose themselves?
3 A. Yes.

4 Q. Now, from reading your report I've noticed a
5 number of references to what you describe as,. in one
6 part, an "overarching purpose of FATCA of preventing tax
7 evasion."

8 Did you draw that phrase from any particular
9 materials or is that your own conclusion?
10 A. I don't recall having derived it from anything
11 in particular.

12 It certainly reflects my belief and my
13 understanding as a practicing tax lawyer.
14 Q. Would it be fair to describe FATCA as a
15 legislative tool to achieve a goal of preventing tax
16 evasion?
17 A. I think that would be fair.
18 Q. And would you agree from a policy perspective
19 or from a tax administrator perspective that ensuring
20 that taxpayers comply with their reporting and
21 disclosure obligations would be essential to prevent tax
22 evasion?
23 A. Yes.

24 I would only note there has been debate and
25 there is a belief by --
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FATCA --
A. Correct.

Just to expand on that answer, FATCA does

mosquito.

the utility of the information

to accurately report income and compute tax
And you would agree that the obligation to

A. I'm sorry.

Q.

Q. And would you agree that the utility to the

report

But I'm not trying to quibble with you. It is
-- it is a legitimate goal to try to prevent tax
evasion.

My personal belief as a practicing tax lawyer
is that FATCA is -- a sort of elephant gun used on a

payable rests on u.s. taxpayers under other u.s. tax

imposes that obligation?

impose certain new and additional obligations on u.s.

laws, the Internal Revenue Code, it's not FATCA that

taxpayers including Form,8938, for example, but, yes,
there are plenty of other portions of the u.s. tax law

impose obligations to report income.

extent it is useful

the IRS to use that information to verify that taxpayers
are complying with those other obligations?

and the Internal Revenue Code and the regulations that

obtained through FATCA reporting lies in the ability of

1
2
3
4
5
6
7
8
9

10
11

- 12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1 I didn't get that question, if you don't mind
2 repeating it.
3 MR. TAYLOR: Okay.
4 BY MR. TAYLOR:
5 Q. Let's assume for a moment that the IRS as a
6 tax administrator is primarily focused on confirming
7 that taxpayers are accurately reporting income and tax
8 payable -- which I think you've agreed with me is
9 required under u.S. tax laws?
10
11

A.
Q.

Yes, sir.

The FATCA information does not necessarily
12 establish that a tax liability exists, but its utility
13 lies in what the IRS can do with that information to
14 verify whether taxpayer reporting and compliance is
15 accurate; would you agree with that?
16 A. I believe I do agree, yes.
17 Q. And would you agree with the proposition that
18 to the extent that FATCA reporting information is useful
19 in that way the information assists in the
20 administration of the United States tax laws?
21
22

A.
Q.

Yes.

Okay. And I qualified my question just
23 because I am sensitive to your point and to others'
24 concerns that FATCA applies to very many taxpayers, many
25 of whom, you say, are the mosquitos or not even the
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1 mosquito, but they're not likely to unearth a li~bility
2

3

as a result of FATCA reporting.

But in general terms you~d agree with my
4 suggestion?
5 A. Yes.
6 Q. Would you agree with my suggestion or with the
7 suggestion that FATCA -- the information resulting from
8

9

10

FATCA disclosure would have utility in the
administration of United States tax laws, even if that
information itself did not lead to the discovery of any

complying with their reporting obligations, whether that

"tax cheats," as you called.them, who are noncompliant?
I don't know the answer to that question.

Q.
A.

I guess I'm asking, if information --
Hypothetically, if information gave the IRS

the ability to verify whether taxpayers were correctly

11

12
13
14
15
16

I '

i

I.i I j

-
,-
i

17 would have utility to them even if that information does
not establish that any of those taxp~yers. are not
complying?

about his opinion about -- how to put it

II
I

I
1._1

18
19
20
21
22
23
24
25

A.

moment.

I don't know.
MR. TAYLOR: Okay.
MR. ARVAY: I'm going to just stop for a

I've given you a lot of leeway to ask Mr. Wood
his opinion

.-
I iI .

Carol Nygard and Associates (916) 928..,.8999
[14 ]

Electronically signed by Carol Nygard (601-074-184-9519)\' -.- .-' - '.

i (

ee99573d-8e38-4300-93a4~e35c914103



1

Robert Wood

really about the

7/17/2EH5

what people might be thinking about

160

2 how FATCA works, et cetera.

3 I've allowed you to do that because I put ~im
4 forward as a -- as an expert in -- in the U.S. tax law,
5 and by that I accept that includes his interpretation
6 and its enforcement.

7 But when you start getting in io whether
8 something is -- is useful and things like that, you may
9 be getting a bit beyond what is relevant.
10 So I'm not objecting now on the basis of
11 relevance, but I am reserving my right after I consider
12 the transcript as a whole to take the position that some
13 of his -- some of your questions were designed to elicit
14 irrelevant information and should not be allowed on that
15 basis, but I just wanted to put that on the record.
16
17

And you can carryon.
MR. TAYLOR: You're suggesting that whether

18 the information has utility in the administration of the
19 U.S. Tax Code is irrelevant?
20 MR. ARVAY: I'm just questioning whether he
21 has the relevant expertise to answer some of your
22 questions, but, as I said, I'm not objecting right now.
23 I'm just sort of alerting to you about
24 something I'm thinking about.
25 MR. TAYLOR: I appreciate you doing that.
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1

2

3

4

5

6

7

8

9

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

I guess I'm just

I can understand that you may be concerned
that -- whether this witness has the expertise necessary
to answer my questions, and I would expect him, if he
doesn't, to say that he doesn't.

MR. ARVAY: You're right, he will.
MR. TAYLOR: But I'm --
I don't think we're going to agree as to

whether these matters are relevant for purposes of this
case.
BY MR. TAYLOR:

Q. In any event, Mr. Wood, accepting for purposes
of these questions that the purpose or the impetus for
the enactment of FATCA is to deter and prevent tax
evasion by u.s. taxpayers, you would agree that nothing
in the legislation, nothing in FATCA itself, restricts
its application to those u.s. taxpayers who are tax
cheats or tax evaders?

A. Let's say the way you asked the question I
would agree.

Q. Okay. So the obligations are imposed on all
U.S. taxpayers, regardless of whether they are compliant
in any event; is that fa~r?

A. Yes.
Q. Similarly, the obligations that are imposed on

Carol Nygard and Associates

Electronically signed by Carol Nygard (601-674-184-9519)

[16 ]
(916) 928-8999

ee99573d-8e38-4300.93a4~35c914103



Robert Wood 7/17/2015

1 financial institutions to disclose information regarding
2 reportable accounts, those apply to reportable accounts
3 held by all U.S. persons and entities controlled by U.S.
4 persons, everyone subject to -- who would be subject to
5 disclosure; would you agree with that?
6

7

A.
Q.

Yes.

And you would agree that it applies to all
8 U.S. persons who hold reportable accounts at financial
9 institutions outside the United States regardless of
10 wher~ these persons reside?
11

12
A.
Q.

Yes.

So U.S. persons in another jurisdiction are
13 subject to that requirement, but so are U.S. persons who
14 have accounts in another jurisdiction who live in the
15 U.S.?
16
17

A.
Q.

Yes.
Would you agree that it -- from a tax law

18 perspective it would be extremely difficult, if not
19 impossible, to legislate a requirement that financial
20 institutions disclose information about U.S. persons and
21 confine that only to U.S. persons who are tax cheats or
22
23

tax evaders?
MR. ARVAY: Well, see, that might be a

24 question that actually --
25 I think you have to --
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1 You have to rephrase the question to ask him
2 -- to answet in relation to u.s. tax law as oppoged to
3 tax law generally.
4 BY MR. TAYLOR:

5 Q. There aren't any provisions in -- that you're
6 aware of in u.s. tax laws that impose a reporting or
7 disclosure requirement tha~ are limited in any way to
8 disclosure in respect of persons who are not compliant?
9 A. I would have to say I think there are some.
10 I think there are some parts of u.s. tax taw
11 that are focused on noncompliance.
12 Q. Well, what I'm getting at, I suppose, is let's
13 imagine that FATCA had a provision that says effectively
14 foreign financial institutions must disclose the
15 following information about reportable accounts, but
16 only if those accounts are held by a u.s. person who is
17 not complying with --
18 MR. ARVAY: He's not here to answer
19 hypothetical questions about what -- if FATCA had been
20 drafted differently.
21 MR. TAYLOR: I'm not asking --
22 I haven't ask~d him a question yet.
23 MR. ARVAY: That was your hypothetical
24 question.
25 You said "Suppose FATCA was -- worded this
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1

2

3

4

5

6

7

8

9

10
11

12
13
14
15
16
17
18
19
20

21
22
23
24
25

way."
MR. TAYLOR: I didn't get to my question.

BY MR. TAYLOR:
Q. My question is

MR. ARVAY: Well, the premise seemed to be
very hypothetical.

MR. TAYLOR: The premise is hypothetical.
Well, let me put the premise to the witness

and ask my question.
MR. ARVAY: I'm not going to let him answer a

hypothetical question.
MR. TAYLOR: It's not a hypothetical question.
Let me put the hypothetical scenario to him

and ask the question.
MR. ARVAY: Okay.

BY MR. TAYLOR:.
Q. The hypothetical scenario is assume that FATCA

has provisions that limited the financial institutions'
disclosuieobligations to instances where the U.S.
person associated with the account was noncompliant.

Are you aware of any existing reporting or
disclosure provisions in U.S. tax laws that have that
sort of limitation attached to them?

MR. ARVAY: You can answer that.
THE WITNESS: I think so.
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1 And I must say that talking about U~S. tax law
2 is is daunting because it is so vast, as I expect you
3 are aware on some level.

4 But I believe there are a number of reporting
5 regimens in the 1099 area.

6 Form 1099 is a u.s. information report that is
7 sent out to taxpayers and to the IRS reporting income,
8 for example, or reporting debt discharge, which under
9 u.s. tax law is treated as income, and reporting sales
10 proceeds from real estate transactions, and many
11 hundreds of other kinds of payments.
12 And some of the information reports,
13 information returns of that nature, are geared toward
14 noncompliance, particularly such as Suspicious Activity
15 Reports or cash reports that are generated and required
16 by the Treasury Department to be generated where there
17 is suspicion of or evidence of'noncompliance.
18 BY MR. TAYLOR:
19 Q. SO I just want to make sure that I'm
20 understanding what you're saying.
21 These are reports that are required to be
22 filed when there are certain indicia maybe of of
23 noncompliance or circumstances that would lead one to
24 suspect there's noncompliance?
25 A. I think so, yes.
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1 Q. Is there any legislative requirement that the
2 maker of that report have or find out actual knowledge
3 of the taxpayer's compliance status prior to reporting?
4 A. I don't know the answer to that ..
5 I'm trying to give a comprehensive answer, but
6 it's also a bit difficult and maybe a bit far afield
7 from the topic here today.

8 But I don't know the answer to that.
9 Q. I appreciate that, and I'm not trying to
10 overcomplicate matters.

11 What I'm asking for in the end is, in your
12 experience as a United States tax lawyer, would you
13 agree that it would be impractical to impose a reporting
14 obligation like the FATCA obligation that's imposed on
15 foreign financial institutions in a way that it would
16 apply only where the U.S. person who -- the particular
17 U.S. person is either noncompliant or has an outstanding
18 tax liability to the United States?
19 MR. ARVAY: Again, I think you're asking him a
20 hypothetical question.
21 He's here to give his evidence on U.s. tax
22 law, his interpretation, application, not hypothetical
23 questions about tax regimes that would be enacted.
24 BY MR. TAYLOR:

25 Q. Mr. Wood, is it fair to say for purposes of
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1 United States laws that FATCA, which is now part of
2 Title 26, is a tax law of the United States?
3 A. I think so.
4 I'm sure I should know the answer to that.
5 As you said, it is part ~f Title 26 of the
6 United States Code.
7 I think it is -- it is bigger than a tax law,
8 but it is certainly part of our tax law, yes.
9 Q. In the portion of your report responding to
10 the question that asked you to give your opinion on the
11 purpose of FATCA, and this is at pages 4, 5 and 6 of
12 your report, you refer to a number of what I would call
13 "extrinsic materials" which are outside the legislation
14 itself, committee reports, legislative statements, a
15 media report, and so on.
16 Why did you refer to those materials in
17 determining the purpose of FATCA?
18 A. - I'd have to answer as a -- an experienced in
19 the trenches, which is not a meant to be a glorious
20 description by any means, U.S. tax lawyer.
21 And I also --
22 And so media may not be important, however,
23 the other sources that I cited such as committee
24 reports, joint committee descriptions, are certainly
25 considered by U.S. tax people anyway, as part of the
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1 legislative history.

2 In the course of controversies between u.s.
3 taxpayers and the Internal Revenue Service those kinds
4 of sources are, indeed, relevant in establishing the
5 purpose of legislation.

6 Q. I'm going to apologize in advance that I'm not
7 ~ u.S. lawyer, and I'm not familiar
8 A. No apology necessary.
9 Q. with the interpretation of U~S.
10 legislation, although I am a Canadian tax lawyer
11 familiar with the traditional tax law in Canada, and I'm
12 going to operate under the assumption there are some
13 similarities, but you can correct me to the extent that
14 I am wrong.

15 Would you agr.ee that in applying FATCA in any
16 given case questions of the purpose of the legislation
17 are likely only to arise where there may be some
18 ambiguity as to how the statutory provisions apply to
19 the facts of the particular case?
20 A. I don't know that I would agree.
21 Q. Can you tell me from your experience as a u.S.
22 tax attorney what role the consider9tions of the
23 legislative purpose of FATCA would play in applying that
24 legislation to a particular taxpayer?
25 A. I'm not sure I can give you a good example,
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1 and I will grant you that it is -- it is customary for
2 lawyers in general, I think, to view the purpose of a
3 statute as perhaps less relevant or of less immediate
4 concern than the words themselves.
5 The sort of plain meaning of the words may
6 make the -- the purpose of the words less important, but
7 as a -- as a practicing tax lawyer, I think the u.s. tax
8 law is so vastly complex that there are situations in
9 which one as an advocate for a u.s. taxpayer says, and I
10 believe I have said, to the Internal Revenue Service or
11 the Courts against the Internal Revenue Service that
12 this statute may say this, but that was not what it was
13 designed to do, it was not designed to do this to this
14 particular taxpayer.

15 That may sound like an equitable argument, but
16 I think the purpose is still relevant.
17 Q. Is it your view that in applying FATCA
18 provisions to a u.S. person or to a foreign financial"
19 institution there is room to consider the legislative
20 purpose in determining whether those persons or
21 institutions are subject to the reporting requirements
22 of FATCA?
23 A. I think so, yes.
24 Q. Have you had any cases or clients where you
25 have had occasion to make that sort of argument
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1 respecting application of FATCA?
2 A. On an informal 1evel, yes.
3 And I think despite the breadth of FATCA and
4 my characterization of it as an elephant gun earlier, it
5 FATCA itself is a very complex law.
6 So I'm not aware of Court cases.
7 I have not been --

8 I've not filed papers making the kind of
9 arguments that you're asking me about, but I think

-10 but I have and am currently representing a number of
11 dual citizens, for example, of the U.S. and_Canada who
12 are worried over FATCA compliance and not all of the
13 questions are simple to answer.
14 Q. In the course of preparing your opinion did
15 you give any consideration to the specific facts of the
16 specific Plaintiffs in this case and the application of
17 FATCA to those Plaintiffs?
18 A. I don't recall having done so, no.
19 Q. I'll ask you to turn to the next page of your
20 report, which is page 6.
21 And you
22 A short time ago you alluded to the media
23 reports, and in your report you cited a Bloomberg
24 article discussing FATCA.
25 In interpretation of U.S. laws like FATCA
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1 would consideration such as what the media reports the
2 purpose of the legislation to be, or what the public
3 perceives the legislation to be, receive any weight in
4 the interpretive process?
5 A. I donrt know.

6 I think it's relevant.
7 Perhaps it is not, but I think it is.
8 Q. Relevant to determining the purpose of FATCA?
9 A. Yes.

10 Q. Have you cited in your practicing experience
11 have you cited statements in the media or public
12 perc~ption as evidence of particular statutory purposes?
13 A. Probably.

14 I don't recall specifically, but I imagine I
15 have.
16 Q. Do you

17 Do you agree that the opinion you are asked to
18 give relates to your opinion as to the purpose or.the
19 intent of the FATCA legislation, but you were not asked
20 to opine on whether you agree that FATCA is good policy?
21 A. I was not asked to opine on that.
22 Q. And you were not asked to opine whether
23 citizen-based taxation, which is in many ways at the
24 root of the FATCA problem, is good policy or not?
25 A. I was not asked to opine on that.
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1 Q. I note in your report there 'are a number of
2 references to -- you used terms like "prejudice caused
3 by FATCA to persons."

4 I take it that those terms and those
5 references reflect opinions that you hold about whether
6 FATCA is' an appropriate policy to hold?
7 MR. ARVAY: Could you just refer to where in
8 the report those words are used for my benefit?
9 MR. TAYLOR: Sure.
10 BY MR. TAYLOR:

11 Q. For example, on page 8 of your report, at the
12 end of the first paragraph you have a statement that
13 "Rules relating to Form 8938 can adversely impact
14 non-U.S. spouses who jointly hold assets and jointly
15 file tax returns with a U.S. person or spouse."
16 Similarly, if you turn to page 12 of your
17 report, in the second paragraph under your heading C,
18 Conclusion, your.final sentence reads "However, on a
19 deeper level, it is the U.S. persons residing in Canada
20 and other countries who will bear the true burdens of
21 FATCA."
22 At the end of page 12 you have a sentence that
23 begins "The individual reporting requirements imposed by
24 FATCA can be onerous and intrusive, and the spouses and
25 families of U.S. persons can be prejudiced even if they
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1 are not themselves u.s. persons."
2 Those are the kind of references I was
3 referring to.
4 And I take it from those that you have your
5 own opinions as to whether or not FATCA is an
6 appropriate policy choice by the United States?
7 MR. ARVAY: Well, wait a minute.
8 You know, he wasn't asked his opinion as to
9 whether it was policy.
10 You've taken the position in your written
11 argument to the Court that the -- that it's -- the
12 wisdom of FATCA is irrelevant.
13 Now you're asking him to opine on the wisdom
14 of FATCA.
15 So I would object to that question on the
16 basis it seems to be entirely irrelevant to the
17 litigation by your terms.
18 MR. TAYLOR:- I haven't asked him to opine.
19 I've asked him to confirm that he has
20 opinions.
21 MR. ARVAY: Well, everybody has opinions. We
22 can take that as a given.
23 He has opinions. We all have opinions.
24 What does his opinion on the wisdom of the
25 legislation have to do with anything?
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MR. TAYLOR: Well, that's what I'm asking! and
that's ultimately what I want to ask this witness, why
is he expressing opinions on the wisdom of the
legislative --

MR. ARVAY: He didn't express an opinion. He
expressed an opinion on its impact, it's effect .

MR. TAYLOR: I think those are two sides of
the same coin.

MR. ARVAY: I don't think so.
BY MR. TAYLOR:

Q. Mr. Wood, you weren't asked to opine on your
opinion as to the effect of the legislation on u.s.
persons or their spouses or other persons; were you?

A. I don't -- I don't think I was asked in those
words.

And if -- if you don't mind, I think I can
clarify what you're trying to get at, because I actually
do not believe that these statements in the report to
which you've referred me are expressions of my opinions.

This may sound inappropriately like a conduit
perhaps, but what I'm trying to convey is my own
experience with u.s. persons in all of these
circumstances that I described who come to me for
compliance advice and help and who do use those words,
typically much more strident words than I've used.
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1 I did not intend to actually be conveying my
2 own opinion.

'I 7':I ,;)

3 Q. But you would agree as well that you weren't
4 asked to provide any opinion with respect to the impact
5 of FATCA on U.S. persons, not your opinion and not the
6 opinion of those persons as you've gathered from your
7 experience?
8, MR. ARVAY: Well, again, I'm going to object
9 on this basis, that clearly he was being asked about the
10 purpose, and so, if you want to use your metaphor, the
11 other side of the coin, the other side of the coin is to
12 contrast the -- or to compare and contrast the purpose
13 and the effect.
14 So I think
15 I'll leave it at that.
16 BY MR. TAYLOR:
17 Q. Well, I think then the solution to this
18 disagreement is -- is Mr. Wood, for to you tell us what
19 you understood that you were being asked to opine on.
20 A. I would go back to the questions posited a few
21 pages earlier in my report, because I think those may be
22 the most succinct statements of what I thought I was
23 being asked.
24 But I would also say that -- as you did, that
25 in some ways these are two sides of the same coin,
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1 purpose and impact.

2 Impact --
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3 Well, you can use a word such as "impact,"
4 such as "prejudice," "impact" or "affect."
5

6

I don't --

As I sit here today, I don't honestly know if
7 -- if we go back and read the questions that I was being
8 asked to to address or questions on which I was asked
9 to opine, if those can fairly encompass impacts, but it
10 seems tome that inevitably they do. They impact on
11 real people.
12 Q. I'd like to move along to the next section of
13 your report, which is Section 3 entitled "Reporting
14 Requirements 'on u.S. Persons in Canada, and Relation to
15 FATCA Objectives."

16 This starts on page 6 of your report.
17 The question that you were asked you just
18 stated in the retainer letter, Exhibit B to your
19 affidavit, was "Would your please describe the reporting
20 requirements posed by FATCA and any associated
21 regulations or forms on individual u.S. persons resident
22 in Canada. In your opinion do these reporting
23 requirements reflect the purpose or objective of FATCA,
24 and, if so, in what way?"
25 And I've read the Section 3 of your report.
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1 You have detailed a number of the reporting
2 requirements that would be applicable to u.s. persons
3 resident in Canada, but I can --
4 After reading your report I'm a little unclear
5 as to your opinion as to whether or not the reporting,
6 requirements reflect the purpose or objective of FATCA.
7 Do you agree that they reflect the purpo~e and
8 objective of FATCA?
9 A. You may ha~e uncov~red a flaw in my report.
10 I'm not sure it does address that, and -- I
11 don't see it.
12 Q. Are you able to give us your opinion on that
13 question now?
14 A. I am.
15 I think I've already done it when I used my
16 elephant gun with the mosquito metaphor.
17 I do
18 I do think FATCA, if it is relevant as a
19 practicing u.s. tax lawyer, I understand that FATCA and
20 believe that FATCA was designed primarily to root out
21 American tax evaders, but -- but in my personal opinion
22 it does go much, much beyond -- beyond what it -- it

23 should do.
24
25

Q.
A.

So it's disproportionate?
In my opinion, yes.
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Q. With specific reference to reporting
obligations such as the ones that you detailed in your
report, would you agree that there are reporting
obligations in the United States tax laws that -- to
which taxpayers are subject which are not contingent on
whether or not the taxpayer has a tax liability for the
given time period?

A. I would agree, yes.
Q. And, again, with specific reference to the

reporting obligations that you address in your report,
would you agree that there's'no requirement in the
legislation that the reportable information establishes
a liability, it's just reportable?

A. Yes.
Q. I have a specific question for you.

On page 8 of your report under the heading
"Form, 8938," look at the sentence before.

It's the last sentence of the first paragraph.
MR. ARVAY: I'm sorry. What page are you on?
MR. TAYLOR: Page 8.

BY MR. TAYLOR:

Q. The sentence that reads "These rules can
adversely impact non-U.S. spouses who jointly hold
assets and jointly file tax returns with a U.S. person
spouse."
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honestly.

Q~ I was implying that, and that's why I was

I'm just wondering -- I don't have a
background in United States tax law -- would non-U.S.
persons who are spouses of U.S. persons jointly file
returns?

A. That is a -- an excellent question, and I
think suggests an answer, as one tax lawyer to another,
I would say in the answer that I think you're
suggesting -- which -- which I would -- which I would
echo, would be why on earth would anyone do that, and

can tell you hundreds and hundreds and hundreds of cases
in which I have seen exactly that.

And so, in effect, the non-U.S. person is
drawn in to the U.S. tax net by virtue of what may be a
knee jerk reaction to file jointly.

Something like 95 percent, if not more,
according to Treasury Department statistics of U.S.
taxpayers that are married file married filing jointly.

Q. SO you
A. Sorry.

I don't mean to be unfair. Maybe you weren't
implying that.

But it is something that I've wondered about
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1 asking you whether -- I guess whether, A, there would be
2 any legal obligation on that non-U.S. person who is a
3 spouse to file, or, B, whether they do anyway.
4 I think you're telling me from your experience
5 they do?

6 A. My experience, sadly, is that they often do.
7 I think part of it may -- on the legal
8 obligation point, part of it may corne down to difficult
9 nuances such as how assets are held.
10 Certainly in general married persons tend to
11 hold assets together, as joint. tenants, or as community
12 property, or something of that sort, but as a practical
13 matter I would say that issue is a huge practical
14 problem for real people in my experience.
15 Q. Would you agree with the suggestion that it's
16 not in those cases you're referring to where these
17 persons are filing jointly, when perhaps it's not
18 'required, or at least not required for one of them to
19 file at all, would you agree that it's not FATCA that
20 draws them in to the U.S. net, but it's their decision
21 to file jointly under the Internal Revenue Code?
22 A. I suppose.
23 I just --

24 Just so that I am not unfairly maligning these
25 people as bein~ foolish or ignorant, there is in the
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1 u.s. Tax Code a built-in incentive for married taxpayers
2 to file jointly because of theta~ rates.
3 So this person -~
4 A U.S. person with a non-U.S. spouse, as that
5 example, one of the reasons their knee jerk reaction to
6 file jointly is very understandable is it's actually
7 cheaper for them to file married filing jointly. They
8 pay less tax than if the U.S. person files separately
9 because that return would be a married filing separately
10 return, if that makes sense.
11 So, to get back to your question, if it is
12 is it FATCA that did that or the U.S. Tax Code, I don't
13 think it is FATCA. It is the U.S. Tax Code.
14 Q. I'm going to move ahead now to page 9 of your
15 report, Section 3(d), which is entitled "Role of
16 Individual Information Reporting Under FATCA, " and there
17 you have a paragraph which refers to what the IRS can do
18 with information received from foreign financial
19 institutions pursuant to FATCA, and basically I think
20 you're saying that that's information the IRS can use to
21 verify whether taxpayers are reporting and/or reporting
22 correctly and identify taxpayers who need further
23 investigation?
24
25

A.
Q.

Yes.

Okay. From your experience as a tax lawyer
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driven.
But, yes, I do not think it lS all revenue

I don't want to ask questions about matters

of the type that FATCA makes available to them?

I'm not familiar with that term, but if you're
which I think you are, does -- does the IRS

A.

And, therefore, when the IRS or the Treasury

A. I think so, but I'm not sure I can give you a

A. And by "risk assessment" you mean

Q. Are you familiar with ways in which tax

I'm not sure what you mean.

practicing in the United.States, are yqu familiar with
other ways in which the Internal Revenue Service uses
taxpayer information third party reporting information

specific example.

revenue, the IRS certainly does that.

personal, or particular types of tax returns or pieces

Q. Okay. Well, then I take it you're not very
familiar with that term.

authorities like the IRS conduct risk assessment, for

of tax returns, Schedule C to a Form 1040 is a good
example as more llkely to generate additional tax

you're not familiar with from your experience.

asking
look at particular types of activities, business or

example?
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1 Department releases audit statistics, they are looked to
2 by U.S. tax professionals as a -- as an indication of
3 what returns, or income levels, or things of that sort
4 are more likely to be examined than others.
5

6

7

8

Q.
A.
Q.

Okay.

Is that in the subject matter you're asking?
Yes, I think it is.

I'm thinking of things like what you're
9 suggesting, looking at particular types of income or
10 particular types of activity, particular types of
11 property, particular structures for conducting business
12 or investment, activities in particular jurisdictions
13 that they become aware of that alert them to different
14 probabilities that noncompliance is taking place which
15 they could then use to focus their resources in the
16 compliance area.
17
18

A. I suppose.
I don't really know, but, y~s, I think that

19 happens.
20 Q. Do you have any reason to think that the
21 information that the IRS receives pursuant to FATCA
22 would not be useful for those purposes?
23
24
25

A.
Q.

I don't know.
Are you aware of whether --
And I don't --
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I'm sorry.

I don't know the organization of the IRS very

'101
I U/i"

3 well. Between you and I, to me it's as clear as mud.
4 But I assume there is some part of the IRS
5 that has the authority, competent authority, for
6 purposes of United States tax conventions or treatises?
7

8

A.
Q.

There is.
And are you aware of whether or not that

9 section of the IRS would -- information like the FATCA
10 information would have utility to them in determining
11 whether their various treaty relationships and
12 information exchange programs are effective?
13
14

A.
Q.

I don't know.
I'm going to move ahead to the next section of

15 your report, to Section 4, which is entitled "IRS
16 Collection Options Against U.S. Persons Resident in
17 Canada," and in this section you've discussed various
18 avenues that are available to the Internal Revenue
19 Service to collect United States tax debts.
20 Now, would you agree that under U.S. tax laws
21 before a tax debt may be collected a legally enforceable
22 debt must exist and be recognized?
23
24

A.
Q.

Yes.
In your report on page 10 you have a statement

25 which begins, the first full paragraph on page 10, and
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1 it reads, "The most basic mechanism for the IRS is to
2 assess taxes, interest and penalties."

3 And from my knowledge of Canadian tax law I'm
4 inferring from your statement that in the absence of an
5 assessment of tax the IRS would not be in a position to
6 collect an amount from the taxpayer; is that correct?
7

8

A.
Q.

Assessment of a tax or penalty, yes.
Would it be fair to say that the assessing is

9 is the process of ascertaining or fixing the amount
10 of the taxpayer's tax liability?
11

12
A.
Q.

Yes.

Would you agree that under United States tax
13 law assessipg tax is not the same as collecting tax?
14
15

A;.
Q.

Yes.

And it would be possible that the IRS might
16. assess amounts which either it doesn't collect or
17 doesn't have to collect; would you agree with that?
18 A. Yes.
19 I'm not sure what you mean by "doesn't have to
20 collect," but, yes, assessment and collection are
21 different.
22 Q. Okay. Well, I'm thinking of scenarios such as
23 one for which you refer to in your report, where a
24 taxpayer who receives an assessment simply pays it.

.

25 A. Indeed.
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MR. ARVAY:
Sorry.

BY MR. TAYLOR:

Q. It's where a taxpayer who receives an
assessment or IRS notice just pays it, doesn't try to
dispute it, or fight it, doesn't try to hide or
anything, just pays it?

A. That's still collection, I guess, but it's not
enforced collection.

Q. Another example might be, let's say, a
taxpayer has -- is assessed for a certain amount

And you can correct me if I'm wrong here, but
I'm assuming that an assessment would be an assessment
of the total payable for the year, not an assessment,
for example, of the shortfall between the total the IRS
determines is payable:and the amount determined by the
taxpayer to be payable?

A. I'm not sure ~ follow you.
Sorry.

Q. Okay. So let's assume a taxpayer files a
return, and they report income, and they report their
tax payable is $1,000, and upon examination the IRS
determines it's $1500, and they assess.

Would the assessment be for the total payable
for the year, for the $1500, or would it be for the
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1 difference between what they determine to be payable and
2 what the taxpayer reported?
3 A. Normally the assessment would be the
4 difference.
5 Q. Now, taking that scenario a step further, if .
6 that taxpayer had been employed and taxes withheld from
7 their income, let's say $1200 was withheld, then they
B may have claimed a $200 return on filing, but the IRS
9 would only have to collect $300 of that assessment?
10 Would you agree with me?
11 A. In your example they're already holding the
12 200, and so --
13 And I'm not
14 I feel like
15 So the answer is, I think on your -- on your
16 numbers they only need 300 more.
17 So I think as a technical matter they would
18 assess the 500, but I'm.not even positive of that simple
19 point as I sit here now.
20 Q. Okay. I guess
21 I guess that's
22 I didn't mean that the taxpayer got the 200
23 back, but what I'm thinking of is whether it's possible
24 that a taxpayer could have an assessment for a certain
25 amount but the actual balance to be collected is not the
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1 same amount as the amount of the assessment.
2 A. It is possible, certainly.
3 Q. And, again, these questions are based on my
4 experience with the Canadian tax system.
5 I don't know if the IRS is as forgiving, but
6 are there circumstances where the IRS would either defer
7 collection of a tax debt or write that debt off
8 completely?
9 A. This is an enormous subject, but, yes, in some
10 cases the lRS has a way of treating an amount as
11 uncollectible, which is not quite the same as writing it
12 off, so-to-speak.
13 And there also is a large mechanism under u.S.
14 tax law for delaying and agreeing to installment
15 payments, et cetera, based on ability to pay.
16 So I think the answer to your question is yes.
17 Q. And I see in your report there's a reference
18 to a -- a limitation period for the IRS to collect a tax
19 debt, and I assume that when that period expires then
20 that debt would not be collected?
21 A. Yes and no.
22 That also is a vastly complex subject, the
23 question of IRS statutes of limitation, if you will.
24 My report says accurately that the general
25 rule is three years from the filing of the return or the
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1 payment of the taxi and yet there are many exceptions to
2 .that, six years in many cases involving offshore
3 accounts and six years in the case of FBARs.
4 And -- and never, that is, the statute of
5 limitations never runs in cases where returns are not
6 filed.
7 And, furthermore, just to add one more nuance
8 that I don't recall if I mentioned in my report or not,
9 but it ties in to your questions about assessment.
10 If a tax is assessed during the three-year
11 period, then it tolls, t-o-l-l-s, the statute of
12 limitations, so the IRS has then 10 years thereafter to
13 collect the amount, which is a different statute.
14 Q. Okay. I'm a little unclear based on your
15 answer.
16 In your report on page 10 you refer first to a
17 three-year period as the time for assessing, and then
18 later you refer to a 10-year period to collect assessed
19 tax liabilities.
20 Those are different limitations?
21
22

A.
Q.

Yes.
It seemed to me like in the last couple of

23 minutes you were speaking more about the three-year
24 period for assessing than about the 10-year period for
25 collecting; is that correct?
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A. I was trying to speak about both, but I
apologize if I'm not being clear.

The statutes, I'm afraid, are often unclear.
Generally three years to assess, but

oftentimes on the issues that we're focusing on today
six years, and in the case -- which we also are focusing
on here, it seems to me, in the case of nonfiling,
whether it be a Form 8938, Form 5471, a u.s. tax return,
an FBAR nonfiling, would mean the statute does not begin
to run, the three years or the six years does not
commence running, and, therefore, there would be no
limitation.

Q. All right. I think I'm clear on that.
With respect to the 10 years for collection,

that --

Is it correct that that's a time that won't
start to run until the assessment is issued?

A. Yes.
Q. And I guess what I was asking you originally

is, assuming an assessment has been issued, if that
10-year period expires and it's not tolled for any
reason, then the debt represented by that assessment
will not be collected?

A. I think that's right.
And I have to say there are --
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1 And I --

2 I have to confess I'm fuzzy on this.
3 There are

4 As I recall, there are certain procedures for
5 the IRS even at the end of the 10-year collection period
6 to -- I'll use a nontechnical term -- "roll it over" and
7 keep trying to collect.
8 I know that can happen.

9 But but to answer your question, in most
10 cases I think the -- once the assessment has been made
11 the 10-year collection statute has expired, I think that
12 might be a good example of your situation where the debt
13 is not collected;

14 Q. Next in your report on page 10 and 11 and on
15 to 12 you discuss what you call a "variety of mechanisms
16 through which the IRS may collect assessed taxes," and
17 that includes filing liens, enforcing liens, selling
18 property, garnishing, and so on.
19 Is it correct that under u.S. iaw these are
20 mechanisms or powers that are not available to the IRS
21 until a tax is assessed?
22 A. Not entirely.
23 And I'm afraid, even though I have been a very
24 broad-based U.S. ta~ lawyer for 35 years, I confess that
25 I'm not terribly well-versed in in what I'm about to
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say.

They are somewhat unusual, but the IRS does
have the ability to make --

One term that you may have heard of is
"jeopardy assessments," for example, where they can grab
money, if you will, when they believe that they don't
have time to do the proper assessment procedures.

It's not something I know a great deal about,
but it is another corner of the Internal Revenue Code
that would say the IRS can sometimes collect even when
there isn't a tax debt.

Q. Yes, I'm aware of those. They exist in Canada
as well.

I wonder if you're aware whether, when a
jeopardy a~sessment takes place and property is --

I mean, in Canada it would be -- the tax
authority could get a Court order to seize or freeze
property pending the assessment, so if there's fear, you
know, the property will be lost or something.

I assume it's sort of similar in the United
States?

A. I honestly don't know.
Q. Okay. Are you aware whether, should the IRS

end up not assessing or assessing for less than.they
anticipated, excess property or funds would be returned
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1 to the taxpayer?
2 A. I actually think that's a controversial
3 subject in the u.s. currently, and I may be alluding to
4 popular press once again, but there are a number of
5 stories of people bas~d on, for example, cash reporting
6 regulations, for -- that the Treasury Department or the
7 Internal Revenue Service enforces, and I believe there
8 have been a number of lawsuits, civil lawsuits, about --
9 from U.S. taxpayers trying to get back from the Treasury
10 Department excess monies beyond tax debts.
11 It's, again, not a subject I know a great deal
12 about.

13 I think theoretically the law is clear that
14 only the debt can be taken and expenses thereon, and not
15 -- and the excess monies are to be returned, but I
16 believe there is currently a bit.of a kerfuffle over
17 that topic under u.S. tax law.
18 Q. Would you agree that the IRS would not have
19 the legal ability to exercise the remedies that you
20 listed on pages 11 and 12 in Canada against a Canadian
21 resident in respect of a u.S. tax debt?
22
23

A.
Q.

I'm not sure. I'm not sure.
There is a reference at the end of your

24 report, page 13, to the IRS's tools that allow it to
25 collect a liability against assets located in the United
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1 States, and then you conclude with the phrase "and
2 possibly against assets located in Canada under the
3 Canada-U.S. tax treaty.
4 Are you saying by that that the IRS would not
5 be able to collect against assets located in Canada
6 without invoking the Canada-U.S. Income Tax Convention?
7 A. I have to say I'm not sure what I meant
8 here -- regrettably.
9 I can't
10 I can't
11 That might -- might violate the treaty.
12 I suppose notwithstanding that I wrote this
13 phrase, I don't know whether it's correct or -- or how
14 precisely the U.S. would -- would or could go about
15 doing that.
16 Q. In Canada we have a rule in common law called
17 "The Revenue Rule."
18 Is there a similar law in United States law?
19
20

A.
Q.

I might need you to state it for me.
Basically The Revenue Rule is the Courts of

21 one jurisdiction will not enforce or assist in the
22 enforcement of a tax liability of another jurisdiction.
23 A. I have heard of the concept certainly.
24 I don't -- I don't know if we have such a
25 concept in U.S. tax law.
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1 Q. You're familiar, I take it, with -- maybe not
2 intricately but at least in some regard with the
3 provisions of the Canada-United States Income Tax
4 Convention?

5 A. Some of it, yes.
6 Q. And are you aware that there is an article in
7 that Convention that deals with the provision of mutual
8 assistance in collection of -- of tax debts?
9 A. In general terms.
10 Q. Okay. Are you aware that the --
11 MR. ARVAY: Here I'd like to caution you.
12 As you know, the Courts in Canada don't expect
13 and actually don't want opinions from foreign lawyers as
14 to the interpretation of Canadian treaties. That's a
15 matter for Canadian lawyers and Canadian Judges.
16 So I'm not going to let you go too far here.
17 BY MR. TAYLOR:
18 Q. Mr. Wood, in making the statements that I
19 pointed you to in your report regarding assistance --
20 I'm sorry -- regarding collection with respect to assets
21 in Canada, did you have in mind the provisions of the
22 Canada-U.S. Convention that would oblige Canada to
23 assist in collection of a U.S. tax debt for the IRS?
24 A. I don't know.
25 Q. In your report there are a couple of
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1 references where you say -- I'm going to summarize here,
2 but in your experience often u.s. taxpayers choose to
3 pay an assessment rather than to contest it?

4 A. Yes, I did say that, and I see it frequently.
5 Obviously, I also, just to not be
6 overstated, I also commonly see people who do dispute,
7 but -- who do dispute taxes.

8 But I think that the power, as doubtless you
9 are aware the power of the IRS in the United States
10 is viewed as extraordinarily large and imposing, and so
11 I think people generally, real people, do quake to a
12 large extent any time they have any dealings with the
13 IRS.

14 Q. And I take it when you refer to your
15 experience that you have had clients who in the past
16 have chosen to pay rather than contest an assessment?
17 A. Yes, sir, I have.
18 Q. And have you advised clients to pay rather
19 than contest, or is this a decision they make based on
20 maybe like your advice to the pros and cons of the
21 courses of action?
22 A. Normally the latter, but I certainly have on
23 numerous occasions specifically advised someone to pay
24 rather than to contest.
25 Q. In your experience in practice have you had
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1 clients who are Canadian residents and/or Canadian
2 residents who are also u.s. persons like the Plaintiffs
3 in this case?
4

5

A.
Q.

Many of them, yes.
And have you had occasion to advise them with

6 respect to -- to paying IRS assessments?
7

8

A.
Q.

r Yes, I have.
And you have advised them that it's favorable

9 to them to pay rather than contest?
10
11

A.
Q.

In some cases, yes.
Something different now.

12 With respect to the information that is
13 reportable under FATCA, information respecting
14 accountholders both by individual u.S. persons and
15 entities and by financial institutions, would you agree
1~ that that is information that the IRS would have the
17 right to obtain when undertaking an investigation of a
18 taxpayer?
19
20

A.
Q.

I think so, yes.
And would you agree that a u.S. person who is

21 requested to provide that information would be obliged
22 to do so under u.S. law?
23 MR. ARVAY: Could you just be more specific
24 about what information?
25 MR. TAYLOR: All right.
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BY MR. TAYLOR:

Q. Information such as the name of the

7/17/2'015 1 n 'J70

accountholder, the address, the balance 6f the account,
the name of the financial institution, the receipts and
withdrawals or proceeds in the account, the information
that is to be reported under FATCA?

A. And -- and if 1 can rephrase your question,
you were asking if there weren't automatic requirement
to disclose this could the IRS ask these specific
questions?

Is that what you're asking?
MR. ARVAY: Ask and. obtain.

BY MR. TAYLOR:
Q. I asked you that, and you did say yes.

What I~masking you is, would U.S. law compel
the U.S. persortto provide that information on request
by :the IRS?

A. I think so, except there is, as you may kn00,
a controversy about self-incrimination under criminal
law, U.S. law, and I'm not positive where all of that
stands at present, whethe~ one has a constitutional
right to refuse to provide documentary evidence, for
example, or refuse to answer questions ..

I believe there have been a number of cases
recently on this topic.
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In Canada we have doctrines whereby taxpayers
2 are obliged to comply with income tax obligations to
3 provide information, but there are restrictions on the
4 use the tax authority may make of that authority that
5 has been compelled from them in order to protect them
6 from self-incrimination.

7 Do you know if there are similar provisions or
8 doctrines in the United States law?
9 A. That's the subject matter that I'm alluding
10 to, but I don't know the current status of that issue.
11 MR. ARVAY: I think it's fair to say the
12 system here is a little different than ours against
13 self~incrimination in Canada.
14 BY MR. TAYLOR:
15 Q. Well, I would imagine not every taxpayer who
16 receives an inquiry from the IRS is entitled to refuse
17 to respond in reliance of the Fifth Amendment?
18 A. I'm not sure I'm not sure what you mean.
19 Most taxpayers do comply when they get a
20 request.
21 Most taxpayers know that if one doesn't comply
22 matters escalate.
23 So, rights or no rights, most people have an
24 incentive to comply.
25 Q. Are you familiar with the terms of the
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1 intergovernmental agreement between Canada and the
2 United States respecting compliance with FATCA by
3 Canadian financial institutions?
4

5

A.
Q.

Very generally.

Okay. Are you familiar with the model
6 intergovernmental agreement that the U.S. Treasury
7 Department has prepared and lS urging other
8 jurisdictions around the world to enter in to?
9

10

A.
Q.

Once again, in general terms, yes.
Are you familiar with the types of information

11 that the U.S. model and agreement based on the model
12 like the Canadian agreement will require to be provided
13 to the IRS?
14
15

A.
Q.

Generally, yes.
Would you agree that those types of

16 information about reportable accounts in another
17 jurisdiction are of no relevance to the United States in
18 imposing its domestic income tax?
19 MR. ARVAY: Sorry.
20 Could you repeat the question.
21 I'm conscious now here that you may be
22 straying in to an area that is a matter of Canadian law
23 not, U.S. tax law ..
24 BY MR. TAYLOR:
25 Q. Would you agree that the information to be
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interpret the intergovernmental agreement.
I'm not going to let him do that.

supplied to the IRS pursuant to agreements like the
U.S.-Canada IGA,. which is based on the model, is -- is
not relevant to the United States in the imposition of
its domestic income tax?

lawyer he agrees that a certain set of information which
comes to the u.S. Government under those agreements is
of relevance in imposing United States income tax under
United States laws.

I don't think that requires any interpretation
of the agreement.

MR. ARVAY: Well, first of all, can you tell
me what information is coming to the United States
through the agreement before we determine whether. or not
it's relevant to u.s. tax law?

MR. TAYLOR: Well, I can tell him.
He told me he's generally familiar with it.
It's information like the name of the

accountholder, the U.s. taxpayer identification number,
address, balance of the account, amount of proceeds and
withdrawals, name of a controlling person if it's an

I'm asking him whether as a U.S. tax
I'm not asking him to interpret

I think you're asking him toMR. ARVAY:

MR. TAYLOR:
the agreement.

1
2
3
4
5
6

~ 7

8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1 entity. That's the kind of information.
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2 MR. ARVAY: And you're asking him, though, to
3 know what you mean by "relevant," and that is a very
4 critical question in the litigation, and it's a question
5 for the Court in Canada, not for this witness.
6 You and I know that we are going to argue that
7 much of if not all of the information is highly
8 irrelevant given the purpose of FATCA, given the
9 U.S.-Canadian treaty.

10
11 question.

So I'm not going to let him answer -that

./

12
13

MR. TAYLOR: So you're objecting to the
question whether from his experience as a U.S. lawyer

14 that information is of relevance in imposing U.S.
15 domestic
16
17

~ 18

19
20

21

MR. ARVAY: Yeah, because that goes to the

very question that the Court has to answer.
MR. TAYLOR: That's a question of U.S. law.

This man is
This witness is an expert in U.S. law.
MR. ARVAY: That's not how you framed the

22 question.
23 MR. TAYLOR: The question I asked was, "Would
24 you agree that the information to be supplied to the IRS
25 pursuant to FATCA and to these agreements is not
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1 relevant to the United States and the imposition of its
2 domestic income tax?"
3

4

MR. ARVAY: That's a legal question of
Canadian law.

5 BY MR. TAYLOR:
6 Q. Okay. Mr. Wood, would you agree that the
7 information to be provided to the IRS pursuant to the
8 IGA -- I'm talking about the Canada-U.S. IGA, but also
9 the model that is employed w.idely -- is not relevant to

10 the objectives of FATCA itself?
11 MR. ARVAY: I'm not going to let him interpret
12 the relevance in the context of the IGA.
13 You just asked the same question again.
14
15

MR. TAYLOR: No. I asked if it's relevant to
the objectives of FATCA, not to imposing U.S. income

16 tax.
17 That's a different question.
18 THE WITNESS: Would you all mind terribly if I
19 took a very short break?
20 I just want to use the restroom.
21
22

23
24
25

MR. ARVAY: Of course.
MR. TAYLOR: That's fine.
(Thereupon a recess was taken at 1:32 p.m.
and the deposition resumed at 1:34 p.m.)
MR. ARVAY: So if you're asking him if all the
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1 information that the U.S. Government is asking the
2 Canadian Government to provide to the U.S. Government
3 about all U.s. persons who are also Canadian citizens in
4 Canada, whether that is relevant to the purpose of FATCA
5 to catch tax cheats in other places of the world, that's

6 a fair question.
7 If that's your question, he can answer that.

8

9

Is that your question?
MR. TAYLOR: No, that's not my question.

10 BY MR. TAYLOR:
11 Q. I'll try this another way.
12 Mr. Wood, would you agree that the IRS can
13 make use of information such as- the name of a U.S.
14 person, their address, their taxpayer identification
15 number, the name of a financial institution at which
16 they hold an account, the balance of the account, the
17 amount of income received in the account, withdrawals
18 from the account, in administering U.S. tax laws in
19 respect of that u.S. person?
20

21
A.
Q.

Yes.
Would you agree that the kinds -- information

22 such as I just listed is the kind of information that
23 FATCA requires to be reported?
24
25

A.
Q.

Yes.
And would you agree that the IRS can make use
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1 of that information in administering u.s. domestic tax
2 laws in relation to u.s. persons, even if those U.S.
3 persons do not have tax payable in the United States for
4 a given year?
5

6

A.
Q.

I don't know the answer to that question.
Do you have any actual knowledge of the extent

7 to which accounts held with financial institutions in
8 Canada by U.S. persons are, in fact, held for the

purpose of evading U.S. tax?, I 9

10 A. I don't know.
11 Q. Okay. It's not something you've studied or
12 researched?
13
14

A. No.
Canada is not -- is not generally regarded as

15 a -- a site of tax evasion, but, no, it is not something
16 I've studied.
17 Q. Would you --
18 I think you would agree with me that -- that
19 the FATCA reporting obligations apply to accounts held
20 in another jurisdiction both by U.S. persons who are
21 resident in that jurisdiction and by U.S. persons
22 resident anywhere else, including the U.S.?
23 A. Yes, I think -- you may be touching on a
24 source of confusion with some taxpayers, including
25 Canadians in my experience, what is the meaning of a
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1 "foreign account," what is "foreign," so that, for
2 example, if a dual citizen of the u.s. and Canada is
3 living in Canada, presumably, therefore filing Canadian
4 tax returns, and because the person is a dual citizen
5 certainly ought to be also filing u.s. tax returns, and
6 this person -- and I see many persons like this -- this
7 person may, when he or she is asked the question on the
8 u.s. tax return "Do you have any foreign accounts?"
9 which is on Schedule B of the 1040, they may answer
10 "no," thinking, quite logically, they have Canadian bank
11 accounts, but they don't have any foreign bank accounts,
12 and, of course, that would be an incorrect answer
13 because the u.s. law treats "foreign" as anything other
14 than u.s.
15 Maybe that's a fundamental point, but it does
16 happen a lot in the real world.
17 Q. Wo0ld you agree that there are likely many
18 u.s. persons around the woild who are noncompliant with
19 u.s. tax filing obligations who are not deliberately
20 engaging in evasion of u.s. taxes?
21 A. I think that's true, yes.
22 Q. And would you agree that the FATCA regime will
23 likely get many of those persons who report to comply
24 with obligations that they're not complying with now?
25 A. Yes.
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1

2

3

4

5

6

7

8

9

10
11

12
13
14
15
16
17
18
19.

20
21
22
23
24
25

Q. Just one more matter, and then I think we'll
be complete for today.

Do you have any knowledge as to why or how the
United States selected 30 percent as the rate for the
withholding tax under FATCA for noncompliant
institutions or recalcitrant accountholders?

A. I don't.
I mean, I can --

As a -- an experienced U.S~ tax lawyer I can
I can say that there are a number of different types

of withholding, as I'm sure there are in Canada, and
there are some tax withholding that are a relatively
modest rate, like 10 percent, and there are some sort of
much larger clubs, and I would imagine that it was meant
to be and clearly has -- has been a very large club, the
30 percent rate, but I can't tell you I know why 30
percent as opposed to 28 or something else.

Q. You don't speak to this really in your report,
but I've read a number of your articles you've
published, and in.some of them you refer to the 30
percent withholding tax as a very substantial cost to
financial institutions of noncompliance.

Would you agree with that, that statement,
substantial costs?

A. I
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1 Yes, I would agree with that.
2 I would also say, just to perhaps clarify an
3 earlier answer of mine that may not have been very
4 clear, speaking to the terms that you highlighted to me
5 about prejudice, and adverse effect, and so on, I think
6 one of the -- one of the unfortunate parts of the
7 subject that we're discussing is the impact on "regular
8 people," to use your words, sir, about people who are
9 not trying to\cheat U.S. taxes, but who may not be
10 complying with some filing obligations.
11 And I have -- and still have many clients who
12 have -- who are living outside the U.S. who are U.S.
13 persons who -- who feel and say they are extremely
14 disadvantaged now by being American with -- even when
15 they are fully disclosing, fully complying with being
16 told by non-U.S. institutions that their business is not
17 wanted, their accounts are not wanted.
18 So --
19 And this strikes me as common knowledge that
20 I'm making a really obvious point, but ~- but I do think
21 -- and I suppose on the surface of FATCA one could say
22 has nothing to do with FATCA, but it is a byproduct of
23 FATCA that ,many foreign institutions are so gun shy of
24 the compliance costs, which go well beyond the 30
25 percent withholding you just asked me about -- they are
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1 so gun shy about the -- the burdens of. FATCA to them as
2 financial institutions that they do not want Americans.
3 That's a shame, but it happens.
4 I hear it. If not everyday, I certainly hear
5 it several times a week at my office.
6 Q. Those would be points to raise with Congress
7 in deciding whether FATCA is a good policy choice;
8 aren't they?
9 A. Perhaps.
10 Q. I just want to go back to the 30 percent issue
11 for one final point.
12 In at least one of your articles I think you
13 refer to the effect of 30 percent withholding on all
14 u.s. source payments as being catastrophic for some
15 institutions.
16 I'm just wondering if you have any factual
17 basis for that statement -- research or experience?
18 A. I apologize if that word sounds hyperbolic.
19 My own suspicion is we must recognize -- I
20 must say clearly FATCA is still a very new law,
21 notwithstanding the fact that it was enacted in 2010 and
22 you're asking me these questions in 2015.
23 FATCA was delayed a number of times and really
24 did not take effect until quite recently.
25 It's still a new law, but I would be surprised
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1 if many institutions pay much -- have much of that
2 impact, catastrophic or otherwise.
3 I see, and I dop't think I'm alone in this,
4 the withholding obligation as very -- a little like an
5 excise tax in the U.S., where very frequently the U.S.
6 excise taxes are imposed so-called syntaxes to try to
7 control particular behavior, and then the tanning tax, I
8 think, was this way, and then the revenue projections
9 are whatever they are.
10 But in the last analysis, after the law is
11 passed and implemented, collections may be a trifle, and
12 -- and so I would -- I would speculate that the
13 withholding tax under FATCA may be similar to that.
14 Q. Would it be fair to say that it's -- it's a
15 substantial amount to create the incentive to the
16 institutions to comply?
17 The purpose isn't to raise revenue, the
18 purpose is to force to comply?
19 A. I think that's fair to say, yes.
20 Q. And the U.S. Government is not interested in
21 doing damage to its own capital markets due to FATCA; I
22 would assume?
23 A. I hope not.
24 MR. TAYLOR: I'm just going to note for the
25 record we marked your affidavit as Exhibit 1 to this
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1 cross examination, and I'll ask for a moment off the
2' record to just check my notes.

3 I think that we can wrap this up.
4 (Discussion off the record)
5 (Exhibit 1 was withdrawn.)
6 MR. TAYLOR: Those are my questions.
7 MR. ARVAY: I have just a couple of questions.
8 EXAMINATION
9 BY MR. ARVAY:

10 Q. Earlier on, Mr. Wood, my friend asked you --
II Where's my notes?

12 My friend asked you if FATCA is a tax law in
13 the United States, and you said, "Well, it's part of our
14 tax law."

15 My question is, other than the withholding tax
16 provision does the FATCA legislation impose any tax on
17 U.S. taxpayers?

18 A. No, not to my knowledge. It does not impose a
19 tax. It enforces tax, but not imposes them.
20 Q. Okay. And the provision, the withholding tax,
21 I think the last exchange that you had with Mr. Taylor,
22 it's purpose was actually the opposite of generating
23 revenue, but, rather, to enforce compliance?
24 A. I think so.
25 Again, I don't
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1 I'm not positive that I know"the answer to
2 that, but I also think it's -- it's sort of common
3 knowledge and will -- that -- that it is
4 I alluded to "excise tax" in my answer to
5 Mr. Taylor, but I don't think it's revenue-driven, no.
6 Q. Right.
7 And then, on a separate topic, he was asking
8 you about the provisions in one of the forms that U.S.
9 persons have to fill out as to whether or not they hold
10 any foreign bank accounts, and you -- your answer was
11 something to the effect that a -- a person who may be a
12 U.S. person but is living in Canada, and particularly if
13 that person happens to be a Canadian citizen, might
14 naturally answer the form by saying "No, I don't hold
15 any foreign bank accounts," because they don't consider
16 a Canadian bank account a foreign account, something to
17 that effect; right?
18
19

A.
Q.

I did say that, yes.
And is that -- is that a requirement, to

20 disclose whether you --
21 And you said that would be an incorrect or
22 inaccurate answer.
23 Do I understand that that requirement comes
24 from what we call "FBAR"?
25 A. It does, and it is a subject on which U.S. tax
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1 forms have changed.
2 Form 1040, the main tax ,return, has changed in
3 the last few years -- last five years, let's say, has
4 changed.

5 But, yes, that -- to make a cross-reference to
6 FBAR forms more apparent.
7 But, yes, it -- the -- the "Do you have a
8 foreign bank account, yes or no?" question is to then
9 trigger, if one answers "yes," the corollary FBAR
10 obligation which is much more extensive.
11 Q. And then what happens if a person a u.s.
12 person in Canada, who mayor may not be a Canadian
13 citizen, answers that question incorrectly?
14 Are there penalties?
15 A. Yes.

16 Q. What are the pe~alties?
17 A. Well, the -- the penalties are --
18 The penalties are severe.
19 First of all, failing to answer answer a
20 "yes" when you should answer "no," or answer "no" when
21 you should answer "yes" would -- would be an active tax
22 evasion at least potentially, could be construed in such
23 a way.
24 And I suppose more realistically the failure
25 to file an FBAR, which is what that question is designed
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1 to elicit, is an extremely harsh penalty, which is a
2 scheme of a number of different penalties.
3 Failing to file an FBAR can be -- which stands
4 for Foreign Bank Account Report.
5 The current number of that form is FINCEN,
6 F-I-N-C-E-N, Form 114.
7 It is commonly called an "FBAR."
8 Failing to file an FBAR can elitit a civil
9 penalty for a nbnwillful violation, "nonwillful" meaning
10 you didn't know, you didn't mean it, of $10,000 per
11 account per year.
12 And I think in my testimony to Mr. Taylor I
13 said accurately there is a six-year statute on -- of
14 limitations on FBARs.
15 So one could by failing to answer the question
16 correctly and failing to file an FBAR trigger a penalty
17 ,of $10,000 per account, times six open years, and "per
18 account" would mean, if there are five banks accounts,
19 that's $10,000 times five times six.
20 So .the nonwillful penalties alone can add up.
21 There's also a willful penalty which is up to
22 50 percent of the value in the undisclosed account per
23 year.
24 So, once again, times six open years, that can
25 exceed the balance of the account.
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1 And; finally --

2 I'm sorry for this long answer.
3 Finally the FBAR penalty can be criminal and
4 can involv~ various large fines that I can't quote to
5 you, and up to 10 years in prison.
6 So many people, just as an observation, find
7 it surprising that many clients who are caught within
8 this problem find it surprising that the criminal
9 penalties for FBAR violations are -- are larger and more
10 serious than the penalties for tax evasion.
11 Q. And would these -- could these penalties apply
12 irrespective of whether the u.S. person in Canada owes
13 any tax to the United States Government2
14 A. Yeah, absolutely.
15 Q. And the purpose of the FBAR legislation when
16 it was first enacted is what?
17 MR. TAYLOR: I'm going to interject here.
18 I don't see how this is proper grounds for
19 reexamination.
20 We didn't deal with FBAR requirements at all
21 in the cross examination, and you're bringing entirely
22 new material in in reexamination.
23 MR. ARVAY: Well, I don't think you --
24 I don't remember
25 I don't
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1 I don't think I agree with you, that the FBAR
2 issue didn't come up in the examination.
3 MR. ARVAY: I didn't ask this witness any
4 question about FBAR.
5

6

7

8

9

10
11

12
13
14
15
16
17
18
19
20

21
22
23
24
25

MR. ARVAY: Okay. Well, I'll stop there.
Thank you .
.We "re done.

(Thereupon the deposition was adjourned at
2:02 p.m.)

--000--
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I, CAROL S. NYGARD, a Certified Shorthand
Reporter of the State of California, duly authorized to
administer oaths, do hereby certify:

That the foregoing proceedings were taken
before me at the time and place herein set forth; that
any witnesses in the foregoing proceedings, prior to
testifying, were duly sworn; that a record of the
proceedings was made by me using machine shorthand which
was thereafter transcribed under my direction; that the
foregoing transcript is a true record of the testimony
given.

Further, that if the foregoing pertain~ to the
original transcript of a matter in a Federal Case,
before completion of the proceedings review of the
transcript [ ] was [ ] was not requested.

I further certify I am neither financially
interested in the action nor a relative or employee of
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1 San Francisco, California; Tuesday, July 28, 2015

',.11

2

3

4

1:36 p.m.

ROBERT W. WOOD, ESQ.,
5 having been administered an oath, was examined and
6 testified as follows:
7

8 EXAMINATION
9 BY MR. TAYLOR:
10 Q Mr. Wood, this is a cross-examination
11 respecting the supplemental affidavit that you swore on
12 July 20, 2015~ That. affidavit was sworn further to the
13 cross-examination on your original affidavit that
14 occurred on .July 17, 2015.
15 Do you have a copy of your supplemental
16 affidavit before you?
17
18

A

Q

I do.
And this morning I sent four documents which

19 are excerpts from Title 26 of the Internal Revenue Code
20 and excerptsth~t I believe are from the Consolidated
21 Federal Regulations. Do you have those documents?
22

23
A

Q

I do.
At your cross-examination on July 17th I asked

rl

24 you a statement -- about a statement in your original
25 report, which you completed in April of 2015, to the
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1 effect that theIRS c6uld possibly collect against
2 assets located in Canada under the Canada-U.S. Tax
3 Treaty. Can you refer to that question in your
4 affidavit? Your answer to that was -- I would summarize
5 as you are not sure what you meant by that statement or
6 how the United States would or could collect tax debts
7 against assets located in Canada held by a Canadian
8 resident. Were you asked to prepare a supplemental
9 affidavit on this point from your cross-examination?

it happened after my testimony was that Mr. Arvay cited

10
11

A I guess so. Let me clarify the way I believe

12 to me a provision or two in the tax regulations or
13 Internal Revenue manual, or both, asking me if I

, ,
14 had -- if I was aware of these or if I'd reviewed these
15 or something to that effect. And I think my response
16 was I wasn't aware of those or I didn't consider them or
17 words to that effect. To which I think I said something
18 like, "Let me know if you want me to do anything." And
19 then he did say he thought I should do a supplemental
20 affidavit, and I agreed, and I did it.
21 Q What did you understand the purpose of your
22 supplemental affidavit to be?
23 MR. ARVAY: Well, I'm going to interject here.
24 I don't know that the witness's -- what the witness
25 thinks is the purpose of the affidavit is relevant to
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1 these proceedings. His affidavit is either -- the
2 content is relevant or not. His motive isn't relevant.
3 If you want to ask me what my purpose in asking him for
4 a sworn affidavit would be, but -- so I don't think
5 that's a proper question.
6 BY MR. TAYLOR:
7 Q Mr. Wood, are these provisions that you were
8 aware of prior to Mr. Arvay sending them to you?
9 MR. ARVAY: He just said that he didn't think
10 that he was aware of them, or words to that effect.
11 BY MR. TAYLOR:
12 Q Mr. Wood, in your supplemental affidavit you
13 refer to a series of provisions from the United States
14 Code and from the Treasury Regulations. Those relate to
15 the authority of the Internal Revenue Service to levy
16 against funds held in a bank account located outside the
17 United States territory. I understand that the
18 authority of the Internal Revenue Service to levy upon
19 property derives from Title 26 of the U.S. Code. Is
20 that correct?
21 A I believe so. Title 26 would be the Internal
22 Revenue Code, yes.
23 Q One of the documents I sent to you is a copy of
24 Title 26 Section 6331. Do you have that in front of
25 you?
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A
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I do.

I understand 6331 paragraph (a) to be the

2?C-:".-.J

3 granted authority to the Secretary to levy upon property
4 to collect the tax debt. Is that correct?
5

6

A

Q

Yes.

And just for our purposes, Mr. Wood, a levy is
7 not a concept recognized in Canadian tax law. I
8 understand levy to effectively mean to seize and/or sell
9 the property of the tax debtor. Is that correct?

10 A I don't know if technically that is -- that is
11 how I understand it, yes.
12 Q Well, I found that understanding in Section
13 6331 paragraph (b).
14 A Yes, I have a similar understanding, so my
15 answer is yes.
16 Q In your supplemental affidavit you refer to
17 Section 6332 paragraph (a) for the obligation on a third
18 party levy bank that holds property to surrender it to
19 the U.S. government in response to a notice of levy.
20 MR. ARVAY: Can you just for my benefit tell me
21 where in the affidavit you are referring to?
22 MR. TAYLOR: This is paragraph 6 of the
23 supplemental affidavit, footnote 4.
24 MR. ARVAY: Footnote 4. Okay.
25 BY MR. TAYLOR:
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Mr. Wood, do you have before you a copy that I
2 sent of Section 6332 of Title 26?
3

4

A

Q

Yes, sir, I do.

Would you just confirm to me that paragraph (a)
5 of the excerpt that I provided to you is, as far as you
6 know, a copy of that relevant paragraph?
7 A Yes, I can so verify.

8 Q Subsequent to your reference to 6332 paragraph
9 (a) your affidavit refers to the authority of the IRS to
10 levy bank deposits held outside the United States under
11 certain regulations, and those you cite as 26 CFR
12 301.6332-1 paragraphs (a) and (b). I am not entirely
13 familiar with United States regulation citations. Is 26
14
15

CFR
A

what does that stand for?
CFR is Code of Federal Regulations. And just

16 for clarification, the Code of Federal Regulations would
17 among other regulations include Treasury regulations,
18 which is what these particular provisions are.
19 Q In your supplemental affidavit, paragraph 6
20 includes a statement that for bank deposits that are
21 held outside the United States the IRS can still levy
22 the bank if it is engaged in the banking business in the
23 United States. And that sentence has a footnote
24 reference to Section 301.6332-1[a] [2]. I'm not exactly
25 sure how to properly phrase that, but I understand that
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1 to be a reference to the third document which I provided
2 you which is a copy of those regulations. Do you have
3 that?

4

5

A

Q

Yes, sir, I do.

Are we agreed that the copy I provided you is
6 an accurate copy to the best of your knowledge?
7

8

A

Q

It is, to the best of my knowledge, yes.
From my reading of this provision I understand

9 301.6332-1 -- I don't know how to say that -- paragraph
10 (a) subparagraph (1) to provide general authority to the
11 IRS levy upon property. Is that a correct reading?
12
13

A

Q

I'm sorry. Can you ask your question again?
Yes. I understand that paragraph (a) sub (1).

14 to be general authority to the IRS to levy upon property
15 to collect a tax debt.
16
17

A

Q

I think that is accurate.
And I understand paragraph 2, which is the one

18 you referred to in your footnote to your -- to be
19 THE REPORTER: I'm sorry. Your voice is
20 cutting out.
21 BY MR. TAYLOR:
22 Q And I understand subparagraph (2) to be a grant
23 of authority or perhaps restrictions on the general
24 authority to levy upon funds held in a bank account
25 outside of the United States under certain conditions

Carol Nygard and Associates
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1 only. Do you agree with that reading?
2 A Yes.
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3 Q And would you agree with me that -- I think
4 this is what your report says -- that under this

5 provision the IRS has the authority to levy funds in a
6 foreign bank account only when the bank is engaged in
7 the banking business within the United States and either
8 the taxpayer is within the jurisdiction of a U.S. court
9 at the time of the levy or the funds that are in the
10 account contain funds that were transferred from the
11 United States to the foreign account in order to hinder
12 or delay the collection of u.S. tax.
13 A I think that summarizes what I've said, and
14 that is how I read it, yes.
15 Q You would agree with me that under this
16 provision those are the conditions that must be met to
17 have authority to seize funds in a foreign bank account?
18
19

A

Q
One of these provisions must be met, yes.
Paragraph 2 sub Roman numeral one provides that

20 the power may be exercised when a taxpayer is within the
21 jurisdiction of a U.S. court at the time the levy is
22 made. Does the phrase "within the jurisdiction of a
23 u.S. court" mean that the taxpayer is physically present
24 in the United States or one of its territories?
25 A It certainly can mean that. It may mean more
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1 than that, but it certainly would include personal
2 presence.
3

4

Q

A

Are you able to say what else it may mean?
I can say I know there is a provision in the

5 Internal Revenue Code dealing with jurisdiction and
6 venue. It may primarily deal with venue, saying that
7 U.S. citizens are for purposes of tax collection actions
8 considered a resident in the District of Columbia. So I
9 don't know if that provision is sufficient for purposes
10 of this tax collection provision in addition to physical
11 presence.
12 Q Now I note that in paragraph 7 of your
13 supplemental affidavit you have a sentence which refers
14 to the authority to levy when the IRS believes that the
15 deposits contain or consist in whole or in part of funds
16 transferred from the United States to hinder the
17 collection of U.S. taxes. And you have -- your footnote
18 6 refers to 301.6332-1 bracket b, bracket Roman numeral
19 two.
20 A And that citation is incorrect, which I confess
21 I discovered only this morning. I brought it to
22 Mr. Arvay's attention, and with my apology I'd like to
23 bring it to yours. The correct citation, which you may
24 have already noticed, instead of 6332-1 (b) (ii), it
25 should be 6332-1 (a) (2) (ii). And again I'm sorry for the
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1 error. I'm quoting from the Regulation, and obviously
2 the footnote 6 is incorrect.
3

4

5

Q

A

Q

Thank you for clarifying that.
You're welcome.

You would agree that (b) has nothing to do with
6 the issue that we're discussing in your supplemental
7 affidavit? It's (a).
8

9

A

Q

It's (a), yes.
Now continuing with paragraph 7 of your

10 supplemental affidavit, the next statement refers to the
11 authority of the IRS to file a civil suit to recover
12 funds from a foreign bank account which authority
13 derives from a different section of the regulations
14 which is 301.7401-1 sub b, sub 2. Do you have a copy of
15 regulation 301.7401-1 that I provided to you?
16
17

A

Q

Yes, sir, I do.
Do you have any concerns that this is not an

18 accurate copy?
19
20

A

Q

No, I do not.
I'll just ask you to confirm that the authority

21 of the IRS to bring a civil action to collect funds that
22 are held in a foreign bank account is subject to the
23 same conditions as the authority to levy on that account
24 under the previous regulations?
25 A I'm not sure that's correct. And I'm sorry, it
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1 may be, but the -- certainly the IRS has the authority
2 to bring a civil suit to collect in the case of the same
3 taxes, hypothetical taxes we are discussing. But the
4 IRS also has broad powers to bring civil suits to
5 recover taxes. I'm just not sure that these subsets
6 mesh perfectly. I would think the power to sue might be
7 broader than the power to levy. But with that
8 clarification aside; I do -- I do think what you're
9 asking me is is this is this meant to be parallel,
10 and I think it is meant to be parallel,
11 Q Would you agree with me that under these
12 regulations would you agree with me that under these
13 regulations the IRS does not have authority to levy or
14 seize just any foreign bank account held by a u.s. tax
15 debtor?

A I don't know that I would agree with you. I

17 certainly agree, as we just discussed, that there are
18 conditions, there are limitations imposed on the u.s. I
19 do not think I have characterized the Internal Revenue
20 Service as having the power to levy on any foreign bank
21 account anywhere, anytime, if that is what you're
22 implying. And so it is limited as we discussed, limited
23 by the conditions on which you examined me. But I still
24 would submit that in the hurly-burly world of practice
25 the IRS powers are quite considerable, and there are
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1 probably many, many bank accounts, non-U~S. bank
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2 accounts on which the IRS could satisfy itself that it
3 met the requisite conditions and therefore could and
4 would levy.
5 Q Well, I'm not asking you to speculate as to how
6 many accounts there are that could meet these
7 conditions. I'm simply asking you to confirm that at
8 least until the IRS believes these conditions are met
9 the authority to levy does not apply.
10 A I would agree with that. The IRS must satisfy
11 itself that it believes these conditions are met, yes.
12 Q In paragraph 8 of your supplemental affidavit
13 you provided an example using a Canadian bank and
14 suggested that if those conditions were met with respect
15 to the accounts at foreign branches, and by that I mean
16 non-U.S. branches of the bank, the IRS would have the
17 authority to levy those funds.
18 Now, assuming that those conditions were met
19 and assuming that the taxpayer resides in Canada or
20 outside the United States and has accounts at a Canadian
21 branch of this bank, how would the IRS conform to this
22 levy? Can you tell us?
23 A I'm not sure I can answer with authority, but
24 I'll tell you what I think happens. That is the levy is
25 served. Levy is simply a piece of paper served on the
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1 Canadian bank. It could be served on the u.s. branch.
2 There are tax cases standing for the proposition that a
3 bank is a bank, and if you levy on a branch it can apply
4 and does apply to other branches, so I don't know if the
5 IRS would attempt levying on a particular branch. Some
6 banks have centralized levy units, I believe, that deal
7 with these kinds of things. Toronto-Dominion Bank may
8 have such a unit. So it would ~- theIRS would deliver
9 typically by mail the levy on the bank, and the bank
10 would probably comply. In some of the provisions that
11 you cited to me, and which I verified and brought with
12 me today, it's clear that as I know from practice that
13 banks do comply. There are provisions exonerating banks
14 or indemnifying banks from following the requests of the
15 IRS. And in my experience banks know that and banks do
16 honor a request whether or not, I would hasten to say,
17 it is properly made. So going back to your question of
18 a few moments ago, if the IRS believes.the conditions
19 are met and that it may levy, I believe it will levy,
20 and the bank is likely to comply. So quite apart from
21 any enforcement of the levy I don't think in general the
22 IRS needs to resort to enforcing levies. They simply
23 are honored as a matter of course.
24 Q In circumstances where a levy may not be
25 honored, you would agree the IRS would need some ability
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1 to enforce that levy?

7/28/2015

2

3

A

Q

Yes, I agree.
You're not able to say what authority or

4 ability they would have to enforce that levy on a
5 foreign account?
6 A I believ~ one of the provisions you asked me
7 about earlier today related to enforcement in a legal
8 action, and I've never personally seen it happen. As I
9 described, in my experience banks honor levies, and
10 but I don't know precisely how or when if the bank
11 refuses to honor the levy, which I think is quite
12 atypical, but I don't know then where the IRS sues,
13 jurisdiction, venue, those kinds of issues. I'm sure it
14 happens, but -- or it can happen, but as °a practical
15 matter I do not think it occurs frequently, and I have
16 never seen it occur personally.
17 Q I would like to continue with your example for
18 a minute and assume that the Canadian resident who is a
19 U.S. taxpayer in your paragraph B example does not meet
20 the required filings under FATCA. You would agree that,
21 I think, that the compliance status under FATCA has no
22 effect on the precondition to levy a foreign account
23 under the Treasury Regulations that we looked at?
24

25
A

Q

No, I would not agree.
Why not?
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Because in my -- I will admit that there are
2 unanswered questions. I looked for authority on this
3 point, obviously~ as I believe we agreed when you
4 examined me earlier in this case, a FATCA is a new law,
5 new in 2010, but was delayed in implementation and
6 really did not go into effect largely until 2014, so it
7 is still a young law. But I think I can tell you from
8 my personal experience representing many individual u.s.
9 taxpayers and some dual citizen U.S.-Canadians that the
10 FATCA is being taken seriously. The filings, FATCA
11 filings and related filings such as u.s. tax returns and
12 FBARs are taken very seriously, and I think we have seen
13 over the last five years in prosecutions in criminal
14 cases relating to failure to file and filing incorrectly
15 of tax returns and FBARs, and tax returns include the
16 FATCA Form 8938 that I think we talked about in my last
17 examination, all of these things are very serious and
18 the penalties for failing to do them properly, civil and
19 criminal are very serious. So.I would say it is by no
20 means a stretch of the imagination to believe that the
21 Internal Revenue Service could and, in my opinion,
22 probably would take the position that failing to
23 properly file and adhere to these forms and rules could
24 be viewed as hindering or delaying the collection of
25 u.S. tax. I'm sorry for the long answer.

Carol Nygard and Associates
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But how does failing to file a FATCA form

2- ,,jG

2 provide the IRS with any reason to believe that those
3 foreign accounts contain funds that were transferred
4 over the United States? The FATCA reporting has nothing
5 to do with the source of those funds, does it?
6 A I'm not sure that's correct. And first of all
7 I would say on the transfer if you're focusing,
8 Mr. Taylor, on the transfer of funds in whole or in
9 part, and I would remind you in the qu6ted passage in

10 the prior paragraph, paragraph 7 of my supplemental
11 affidavit, I think I underscored or emphasized the
12 portion of the Treasury Regulation saying in whole or in
13 part, if there is any part transferred from the U.S.
14 then the IRS can make this levy. And I would submit to
15 you that I do not think this transfer concept must be
16 read literally. That is the way I read it as a U.S.
17 tax lawyer, and the way I believe the IRS could and
18 probably would read it is any sort of touching, if you
19 will, of U.S. soil or the U.S. financial system. So it
20 need not be, in my judgment, it need not be money
21 sitting in an American bank account transferred to a
22 Canadian bank account where one can see the wire
23 transfer or the interfunds transfer. It could be
24 something as simple as a foreign currency transaction
25 cleared in the U.S., it might even be a U.S. -- a sale

Carol Nygard and Associates
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1 of securities by a Canadian holding shares through a

2 Canadian brokerage house in shares in a U.S. public

3 company that is cleared in the U.S. And I admit that I

4 don't know the answers to all of these questions, but I

5 believe that those are the kinds of interpretations that

6 could under the writing that we are discussing could and
7 probably would be used in interpreting this levy
8 provision.
9 Q In a case of a Canadian resident who happens to
10 be a U.S. person for U.S. tax purposes who earns all of
11 their income from Canadian sources, on what basis could
12 the IRS levy their bank accounts in Canada under these
13 regulations?
14 A You are asking me a specific question and
15 I -- it may be that in the hypothetical sort of you're
16 describing, if I may I would characterize it as a pure
17 Canadian, if you will, someone born in the U.S., an
18 accident of birth, who then promptly leaves with his or
19 her parents to Canada and then never has any U.S.
20 connections thereafter or something, such a person would
21 be -- it could be a dual U.S.-Canadian person. And if
22 you're describing that person with no U.S. financial
23 connections, no U.S. accounts, et cetera, then it may be
24 that the IRS could not with that person levy. What I'm
25 describing, however, which I believe to be far more

Carol Nygard and Associates
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1 realistic and far more common in everyday lite is a
2 person living in Canada or elsewhere, a non-U.S.

3 resident, who is nonetheless a u.S. person for tax
4 purposes, either a U.S. citizen or a U.S. permanent
5 resident. In my experience, such an individual is

6 likely to have U.S. property or there have been in the
7 past U.S. properties transferred out of the U.S. U.S.
8 accounts, and indeed as I mentioned, even clearing
9 securities and clearing funds, those kinds of things I
10 think can be viewed as transfers, and therefore I think
11 the levy statute we are discussing is likely to be given
12 broad interpretation by the IRS, which we know, as I
13 said earlier, we know feels very strongly about the
14 offshore compliance obligations of U.S. persons.
15 Q But you and I seem to be reading those
16 regulations differently .. Are you aware of any
17 United States cases interpreting the requirement to
18 those regulations that the funds be transferred in order
19 to hinder or delay the collection of U.S. taxes?
20 A On the specific subject we're discussing, no.
21 As I say, we are dealing with a relatively new law, a
22 very new law, FATCA. And frankly, even though FBARs,
23 these foreign bank account reporting forms have .existed
24 in the law since 1970, I certainly know as a U.S. tax
25 practi tioner that they were even by tax lawyers in th.e

Carol Nygard and Associates
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u.s. largely ignored and not discussed until, say, th~
mid 2000s. And, of course, they figured prominently in
the late 2000s in prosecutions and civil enforcement
actions with Swiss banks and others.

know the answer to some of these questions because all
of the effort is expended at the very beginning to grab,
to seize the assets, and there's nothing to fight about
thereafter.

Q Just one more point to ask you about. The
regulations and provisions of the Code that you have
referenced in your supplemental affidavit you would
agree are all -- all of them are power or authority

would like to make is that the issues of levies and how
the IRS notices a bank, finds out about assets, and
then -- I think you used the word when you were
describing the levy concept as a seizure, which is a
good word, a seizure -- the IRS can seize the assets and
then really because they have the cooperation of the
banks, and indeed banks have a strong incentive to
comply, which is why as a practical matter that is what
I always see, banks rush to comply. So the nature of
litigation over things like this is in my experience
either nonexistent or extremely rare. So maybe that is

1

2

3
4

5
"-

6
7

8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Robert Wood

So -- but as

one reason why we don't

Carol Nygard and Associates
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the other practical point I

why we don't know or I don't
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4
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6
7

8

9

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

granted to the IRS under United States laws and
regulations?

A Yes, sir.

Q And they authorize unilateral action by the IRS
to collect U.S. tax debts?

A I would characterize them as unilateral, yes.
Q In your original report the statement you made,

which is the source of my question, was a reference to
possible collection under the Canada-U.S. Tax Treaty.
And at the time of the cross-examination you weren't
sure what you meant when you said that. But you would
agree you did not -- you weren't referring to these
actions as collections. These have nothing do with the
Canada-U.S. Tax Treaty?

A I do recall the provision at the end of my
report that I stumbled over and that I where I said I
wasn't sure what I meant. And I think I was concerned
about -- although I have general familiarity with the
U.S.-Canada Tax Treaty, I'm certainly not a specialist
in it. Some of the things that we have talked about
today, you are right, are certainly -- do not need
treaty cooperation, but on the other hand, they are also
another avenue, which I think I've touched on, involves
the u.S. asking for cooperation from Canada to collect.
I do think that is distinct, but I also think they are

Carol Nygard and Associates
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United States?

convention involves -- or in one of these cases would

it to you?

as connected, and I would say, as I think I've said

I do recall that when you

related undertakings.

A I suppose. I mean, I view all of these things

assistance in collection as contemplated in the

A I've never seen it done personally, but the way

Q In your experience with tax treaties and with
the Canada-U.S. Convention, are you aware that

involve the Canadian authorities collecting a debt under

today in the Regulations and Title 26 are fundamentally

collection powers and then paying that money over to the

repeatedly, that many of these kind of issues in my

you described it is my general understanding, yes.

Canadian law from a Canadian resident using Canadian

they do not come up.

different from treaty cooperation as I've just described

experience do not come up, or at least in my practice

I sometimes do so advise clients, or perhaps I added the

sometimes advised people to just pay a tax bill that
came even if they thought it was wrong. And I said yes,

cross-examined me before you asked me about whether I

Q I'm sure you would agree with me that the
collection authorities that we've been talking about

1

2

3

4

5
,} 6

7

8
9
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15
16
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22
23
24
25
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1 rejoinder: Even if the tax bill was wrong sometimes you

2 pay it. There is an enormous in terrorem effect, I
3 believe, to notices from the IRS, which I think doesn't

4 rely upon any of these coilection mechanisms that we are
5 discussing.

6 Q Well, what I am suggesting to you is that your
7 second affidavit discussing provisions cited to you by
8 the plaintiffs' counsel really doesn't shed any light on
9 the question that we were discussing at your

10 cross-examination, which is what you meant by your
11 original statement referencing collection under the
12 Canada-U.S. Tax Treaty because these provisions have
13 nothing to do with the Canada-U.S. Tax Treaty.

!
v'

14 A I don't know how to answer that, but I do note
15 that my original report did cite some of the provisions

j 16 that we are discussing such as Section 6331 of the tax
17 code, and there are many footnotes. Obviously, there is
18 kind of a laundry list on pages 10 through 12 of my
19 original report that talks about collection mechanisms.
20 MRw TAYLOR: Before I conclude the examination
21 I would like to mark the documents that Mr. Wood looked
22 at as exhibits. If it's acceptable to all parties, I
23 propose to mark all of them as one exhibit, so the four
24 excerpts can be marked as Exhibit 1.
25 (Exhibit 1 was marked for identification by the

Carol Nygard and Associates
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1 court reporter and is attached hereto.)
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04. "7
L J

2 THE WITNESS: Was it four excerpts or five? It
3 was four excerpts; correct?
4

5

6

7

MR. TAYLOR: Yes.

MR. ARVAY: Can we go off the record for a
moment, Madam Reporter?

THE REPORTER: Yes, that's fine with me. Is
8 that okay with you, Counsel?
9

10
11

12
13
14
15
16
17
18
19
20

I 21

22
23
24
25

MR. TAYLOR: Yes.
(Discussion Off the Record.)
MR. TAYLOR: That's everything then.
MR. ARVAY: Thank you, Mr. Woods.

(TIME NOTED: 2:31 p.m.)
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1 I, the undersigned, a Certified Shorthand

I 2 Reporter of the State of California, do hereby

l

3 certify:
4 That the foregoing proceedings were taken
5 before me at the time and place herein set forth;
6 that any witnesses in the foregoing proceedings, prior
7 to testifying, were administered an oath; that
8 a record of the proceedings was made by me using
9 machine shorthand which was -thereafter transcribed

10 under my direction'; that the foregoing transcript is a
11 true record of the testimony given.
12 Further, that if the foregoing pertains to
13 - the original transcript of a deposition in a Federal
14 Case, before completion of the proceedings, review
15 of the transcript [ ] was [X] was not requested.
16 I further certify I am neither financially
17 interested in the action nor a relative or employee
18 of any attorney or any party to this action.
19 IN WITNESS WHEREOF, I have this date
20 subscribed my name.
21 Dated: 7/29/2015
22
23
24
25
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ELAINE A. DELLINGES
CSR No. 5049
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114 Stat. 2763, 2763A-642. 276"3A-643;Pub. L.
109-280,title VITI, 1855{a.),Aug. 17. 2006, 120Stat.
1019; Pub. L. 109-432, dlv. A, title IV, H07(b).
Dec. 20, 2006, 120 Stat. 2961; Pub. L. 110-28, title
VIII. A 8243{a). (b), May 25, 2007, 121 Stat. 200;
Pub. L. 111-240, title II, I2104{a)-{c). Sept. 27.
2010,124Stat. 2666.)

AMENDMENT/;

2010-Sobsoo. (C). Pub. L. 111-240,12104(0),substituted
"ExoeptloJlll" Cor "Jeopl\l't1yand State refund aolleo-
tloo" In headIng.
Subsea. (C)(4).Pub. L. 111-240,!l21M(•.), ~ded pa,r. (4).
Subseo. (h). Pub. L. 11l-240. !I2104(b),eubstltuted

"Deflnltlons related to exceptIons" Cor "DlsquallCled
employment t.ax levy" In headlrlg, l.naerted Introdoo-
tory provlslolls and par. (1) designation and heading,
substItuted "A dlBqu•.1I0ed employment tax levy Is"
COl' "Fo,' purposes oC subseotlon <0, a. disqualified sm-
ployment tax levy Ie". and addedPM'. (2).
2007-8ubseo. (C)(S).Pub. L. U0-26,I624S(a).added par,

(3).
Subsea.,(h). Pub. L. 110-26,llllOOl(b),a.ddedsubseo. (h).
2006--Subseo. (b)(I). Pub. L. 109-432,H07(b)(S),sub-

stItuted "In wrItIng under subsection (a)(S)(B) and
st ••.tes the grounds Cor the requseted healing" COl'
"under subsootlon (8.)(S)(B)".
Subsso. (0)(4)(A),(B).Pub. L. I09-4S2,0407(b)(2),relies-

Ilrn8.tedsubpars. (A) and (B) as ole. (I) •.nd (II), respec-
tively. oCsubpar. (A), In oJ. (11)eubstltuted "; or" Cor
pe,'lod8.t end, and added sobpll.\'.(B).
Subsec. (d)(l), Pub. L, 109-2BO,!I856(a),reenl\Otodhoad-

Ing wIthout change Md ll.m8ndedtext oC Pll.l',(I) gener-
l\lJy. Prior to amendment, text read (o,sfollows: "The
person may, within SOd8.yeoC a dete,'mlnatlon under
thIs seotlon. appeal suoh determlIllttlon-

"(A) to the Tax Oourt (lind the Tax Court she.lIhe.ve
jUl'lsdlotlon with respect to suob m•••ttel'); or
, "(B) I! ,the Tax Court does not ha.vejurlsdlotlon oC
the underlying tax liability, to 110 dlstl'lot oourt oC the
United States,

If 8.court determines that the appeal \V8.& to an Incor-
rect oourt, a person sh8.llhavs 30 daye aJ'tel' the oOl1rt
determination to CIle sl1ch 8.ppeal with the OOl'reot
OOUl't."
Subsec. (g). Pub. L. 109-432,H07(b)(l), •.aaed subsea.

(g).
200o-Subsec. (d)(I)(A),Pub. L. 106-554,fi)(a)(7) [title

ill, I313(d)), sub8tltuted "with reapsot to" fol' "to
hear",
Subsea. (e)(11. Pub. L, 106-664,ll(a.)(7) [title III,

GS1S(b)(2)(A)),Insel't8d at end "NotwlthstEUlding the
Ill'ovlelonsoC sectIon 7421(1l.),tbe beginning of a levy or
prooeedlng during the tlme the suspension under thIs
parBlrl.•••ph Is In Coroemay be enjoIned by a pl'ocesdlng
In the pI'oper oourt, Inoludlnlr the T8.xQOUI.t.The Tax
Court shall ba.ve no jurisdictIon under thl. pal'agl'l\ph
to enjoin any action or proceeding unl.s. Il.timely ap-
pea) h•.••besn CIledunder 8ubee()tlon (d)(1) 8.nd then
only In I'cepect oCths unpaid tax or proposed levy to
which the determination baIng appealed reIMee."

EFFEOTIVEDATEOF2010AMltNDMENT
Pub.,L. 111-240,title ll, i2104(d),Sept. 27, 2010,124

Stat. 2565,provided that: "The amendments ma.de by
thIs section [amending this section) shall ltpply to lev-
Ies lssusd ..etel' the da.te oC the enactment oC this Act
[Sept. 27,2010)."

EFFED'I'lVEDATEOF2007AMENDMEN'I'
Pub. L. Uo-26, title VIII, i824S(0),MQ.Y25. 2007,121

Stl\t. 200. provided that: "The a.mondment. mads by
thl. section [amending this section) shall apply to lev-
Ies served on or Mter t,hedate thll.t Is 120days I\rtel' the
date oCthe enactment oC this Aot [May25,2007J:"

EFFECTIVEDATI!:OFW06AMI!lNDMEN'r
Amendment by Pub. I" 109-lS2a.ppllaable to eubmle-

elcns made and IS8ueemlsed artor the date on whIch

tbe Sool'etary firat p''9&orlbes a list under sectl"n
6702(0) oC thl8 tItle, See .ectlon 407(0oC Pob. L. 10&-432,
set out as a note under .eetloD 6320oC this title.
Pub. L. l09-ll8O.title YIlI, G665(b),Aug. 17, 2006,120

Stat. 1019,Jl1'Ovld~that: "The amendment made by
thIs seotlon [amending this seotlon) shall Il.pplyto de-
termlnatlclns made after the date whloh Ie60days nlter
the date of the enaotment oCthle Aot (Aug. 17,2006]."

Erl"llOTlVB DATa OF 2000 AMENDMENT
-Amendment by section 1(a)(7)[tItle III, G31S(b)(2)(A))
or Pub. L. 106-564ectectlve Dec. 21. 2000,and amend-
ment by seotlon 1(8.)(7)[title Ill, 1313(d)]of Pub. L.
106-661.effeotlvo 118 If Inchided In the provisloDsoCthe
Internal Revenus Servloe RestructurIng and ReCorm
Aot oC 199B,Pob. L. 106-206,to which such amendment
relates, •• e sectlon 1(8.)(7)(title Ill, tSIS(O)oCPub. L,
106-554,set out ns a note under scotlon 6016oC thle title.

EFFECTIVRDATE!
Seotlon a.ppllcable to colleotlon actions Initiated

after the dats whloh Ie 180daye aCter July 22.1998,668
soolJon 3401(d)of Pub. L. 106-206,set out Il8 1\ note
under aeotlon 6320oC thIs title.

PART II-LEVY

Seo.
6331. Levy and distraint.
6332. 8urTender oC property eubject to levy.
6333. Produotlon of books.
6334. Property exempt from 18VY,
6336. 88.10oC seIzed prope,'ty.
6336. 8ale oC pe,'!shs.blegoods.
6S37. RedemptIon oCproperty.
6338. Certificate oC sale; deed of real propsrty.
6389. Legal effect 01certlficats OC sale oC pel'Sonl\l

property and deed oC I'eal property. '
6340. Reoords of sale.
6341. Expense oC levy and 88.le.
6S42. Appllol\tlon oC prooeeds oC levy,
634S. Anthorlty to relee.ae levy and return Proll-

erty.
6344. Crees reCerenoes.

AMENDMENTS

199B-Pub. L, 106-206,title Ill, ~S101(b),July 22, 1990,
112Stat. 749,added part headIng,
1965-Pub. L. 69-719,title I, tl04(j), Nov. 2, 1966,00
a~~, Illserte<l"•.nd return property" In Item 634S.

{6s:n, ~BVYand dl8traint

~\t.)..~orlty of secretary
If any person liable to Pll,y any t!IJCneglects 01'

refuses to Pll,Ythe sll,me within 10 days after no-
tIce and demand, it shall be lawful for the Sec-
retary to collect such tax (and such further sum
as shall be sufficient to cover the expenses of
the levy) by levy upon all property and rights to
property (except suoh property as 18 exempt
under section 6334) belonging to such person or
on which there Is a llen provided in this chapter
tor the payment of such tax. LevY may be made
upon the accrued salary or wages of any offioer,
employee, or elected official, of the United
States, the District of Columbia, or any agency
or Instrumental1ty of the United States or the
District of Columbia, by serving a notice of levy
on the employer (as defined in section. 340l(d» of
such omcer, employee, or elected official. If the
Secretary makes a findinll' that the oollection of
such tax Ie In Jeopardy. notice and demand for
Immediate payment of such tax may be made by
the Secretary a.nd, upon fall ureor refusal to pay
such tax, colleotion thereof by le'vY shall be law-
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ful without regard to the 10-day period provided
In this sectlon.
ib) Seizure and sale of properly

The term "levy" ae used In this title Includes
the powero! dIstraint and seizure by any means.
Except as otherwise provided In subsection (e), a
levy shall oxtend only .to property possessed and
obligations existing at the time thereof. In any
case in which the Secretary may levy upon prop-
erty or rights to property, he may seize and sell
such property or rights to property (whether
real or personal, tangible or intangible),
(c) Successive seizures

Whenever any property or right to property
upon which levy has been made by virtue of sub-
section (a) Is not sufficient to satisfy the claim
of the United Statea for which levy Is made, the
Secretluy may, thersafter, and as often as may
be necessary, proceed to levy In like manner'
upon any other property liable to ievy of the
person against whom such claim exists. until
the amount due from him, together with all ex-
penses, is ful1y paid.
(d) Requirement of notice before levy

(1) In general
Levy may be made under subsection (a) upon

the salary or wages or other property of any
person with respect to any unpaid tax only
l\.fter the Secretary has notified such person in
writing of hie Intention to make such levy.
(2) 30-day requirement

The notice required under paragraph (1)
shal1 be-

(A) given in perlion,
(B) left at tha dwelling or ueual place of

business of such person. or
(0) sent by certified or registered mail to

such persons's last known address,
no less than 30 days before the day of the levy.
(8) Jeopardy

Paragraph (1) shall not apply to a levy If lJle
Secretary has made a finding under the laet
eentence of subsection (a) that the collection
of tax is In jeopardy.
(4) Information included with notice

The notice required under paragraph (1)
shall Inclnde a brief statement which sets
forth in simple and nontechnical terms-

(A) the provisions of this title relating to
levy and sale of property,
(B) the procedures applicable to the levy

and sale of property under this title,
(0) the administra.tive appeals a.vailable to

the taxpayer with respect to such levy and
sale and the procedures relating to such ap-
peals,

(D) the altsrnatives available to taxpl\.yers
which could prevent levy on the property
(Including Installment agreements under
section 6159),

(E) the provisions of this title relating to
redemption of property a.nd reLea.se of l1ens
on property, and

(F) the procedures applicable to the re-
demption of property and the release of a
lien on property under this title.

(e) Contmuinl: levy on salary and wal:es
The effect of a levy on salary or Wages payable

to or received by a taxpayer shall be continuous
from the date such levy is first made until such
levy Is released under section 6348.
(f) Uneconomical levy

No levy may be made on any property if the
amount of the expanses which the Secretary es-
timates (at the time of levy) would be incurred
by the Secretary with raspoot to the levy and
sale of such property exceeds the fair mw'kat
value of such property at the time of levy.
(g) Levy on appearance date of summons

(1) In general
No levy may be made on the property of any

person on any day on which such person (or of-
flcer or employee of ouch person) ie required to
appear In responee to a summolls issued by the
Seoretary for the purpose of collecting any
underpayment of tax.
(2) No application in case of jeopardy

This eubsection shall not a.pply if the Sec-
retary finds that the collection of tax Is In
jeopardy.

(b) Continuing levy on certain payments
(1) In general

If the Secretary approves a levy under this
eubeeotion, the effect of such levy on epecified
payments to or received by a taxpayer shall be
continuous from the date such levy Is first
made until such levy Is released. Notwith-
standing section 6334, such continuous levy
shall attach to up to 16 peroent of any speci-
fied payment dUBto the taxpayer.
(2) Specified payment

For the purposes of paragra.ph (1), the term
"speolfled payment;" means-

(A) SonyFederal payment other than a pay-
ment for which,el1gibllity is based on the in-
come or aseete (or both) of a. payee,
(B) any payment described in paragraph

(1), (7), (9), or (11)of section 6334(a), and
(0) any annuity or pension payment under

the Railroad Retirement Act or benefit
under the Railroad Unemployment Insur-
ance Act,

(3) Increase in levy for certain payment8
Paragraph (1) shall be applied by substitut-

Ing "100 pel'CElnt" for "15 percent" in the case
of any specified payment due to a vendol' of
propel'ty, goods, or services sold or laa.sed to
the Fedoral Governmen't.

(i) No levy during pendency of prooeedlngs for
refund of qiviBible tall:

(I) In general
No levy may be made under subeection (a)

on the property or rLghts to property of any
parBOnwith respect to any unpaid divisible tax
during tho pendency of any proceeding
brought by such person tn a. proper Fedoral
tl'ial court for the I'eeovery of a.ny portion of
such divisible tax which was paid by such per-
son if-

(A) the decision in such proceeding would
be res judicata with respect to such unpaid
tax; or
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(8) such pel"lion would be co!la.tera.lly es-
topped from contesting such unpaid tax by
reason of such proceeding.

(2) Divisible tax
For purposes of pa.ragraph (1). the term "di-

visible tax" means-
(A) any tax imposed by subtitle 0; and
(8) the penalty imposed by section 6672

with respect to any such tax.
(S) Exceptions
(A) Certain unpaid taxes
This subsection shall not apply with re-

spoot to any unpaid tl\.Xif-
(i) the taxpayer flies a written notice

with the Seoretary which waives the re-
striction imposed by this subsection on
levy with respect to such tax; or
(Ii) the Secretary finds that the oolleo-

tlon of such tax is In jeopardy.
(B) Certain levies
This subseotion shall not apply 1;(}-
(I) any levy to carry out an offset under

section 6402;and
(i1) any levy which was first mads before

the date that the applicable proceeding
under this subsectfon commenced.

(4) Limitation on collection activity; authority
to enjoin collection

(Al Limitation on collection
No proceeding in court for the oollection

of any unpaid tax to whloh paragraph (1) ap-
plies shall be begun by the Secretary during
the pendenoy of a proceeding under suoh
paragraph. This subparagraph shall not
apply to-

(i) any counterolalm In a prooeedlng
under suoh paragraph; or
(il) a.ny prooeedlng relating to a proceed-

Ing undersuoh paragraph.
(8) Authority to enjoin
Notwithstanding section 7421(a). a levy or

colleotion proceeding prohibited by this sub-
section may be enjoined (dUling the pel10d
such prohibition Is In foroe) by the court In
which the proceeding under paragraph (1) is
brought.

(6) Suspension of ,;tatuteollimitatlons on col.
lection

The period of limitations under section 6502
shaH be suspendsd for the period dUl'ing which
the Secretary is prohibited under this sub-
section from making a levy.
(6) Pendency of proceeding
For purposes of this subsection, a proceeding

is pending beginning on the date such proceed-
ing oommences and ending on the date that a
final order or judgment from which an appeal
may be taken is entered in such proceeding"

(j) No levy before Investigation 01 status olprop.
erty

(1) In general
1"01'purposos of applying tho provisions of

this subchapter. no levy may be made on a.ny
property or right to property which is to be
sold under section 6336until a thorough Inves-

tigation of the atatus of suoh property has
been completed.
(~) Elements in Investigation
For purposes of paragraph (1), an Investiga.-

tion of the status of any property shall iJi~
cludo--

(A) a verification of the taxpayer's liabil-
ity;
(B) the completion of an analysis under

subsection (0;
(0) the determination that the equity In

such property is sufflolent to yield net pro-
ceeds from the sale of such property to apply
to suoh llab1l1ty: and
(D) a thorough consideration of alter-

native collection methods.
(It) No levy while certain offers pending or in.

stallment agreement pending or in effect
(1) Offer-in.compromise pending
No levy ma.y be made under subsection (a)

on the propsrty or rights to property of any
person with respect to any unpaid tax-

(A) during the period that an offer-in-com-
promise by such person under section 7122of
such unpaid tax is pending with the Seo-
retary; and
(B) if such offer is rejected by the Sec.

retary, during the 30 days thereafter (and, if
an appeal of sucb rejection Is flied within
such 30 days. during the period that such ap-
peal is pending),

For purposes of subp!\,l'ag'raph (A), an offer is
pending beginning on the date the Seoretary
acoepts such offer for procesaing',
(2) Instalbnent agreements
No levy may be made under subsect.lon. (a)

on the property or rights to property of any
person witb respect to any unpaid tax-

(A) during the period that an offer by such
person for an installment agreement undsr
seotion 6159for payment of such unpaid ta.x
Is pending with the Secretary;
(8) If suoh offer is rejected by the Sec-

retary, during the 30 days thereafter (and, If
a.n appeal of suoh rejection is fUcd within
suoh 30 days. during the period tha.t such ap-
peal is pending);
(0) during the pel10d that suoh an install-

ment agreement for payment of such unpaid
tax is in effect; and
(D) If such agreement is terminated by the

SecretaJ:Y. during the 30 days thereafter
(and, if an appeal of such termination is med
within suoh 30 dayS, during the period that
such a.ppeal is pending).

(8) Certain rules to apply
Rules similar to the rules of-
(A) paragraphs (3) and (4) of subsootion (I),

and
(8) except in the case of paragraph (2)(C),

paragraph (5) of subsoction (I).
shal! apply for purposes of this subsection.

(I) Cross references
(1) For provi.ions relating to jeopardy, .ee sub-

ohapter A of ohapter 70.
(2) For proc.edlngs applicable lo .ale of •••i~ecl

properly .ee .eetlon 683/;'
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(8) For releaso and Dotloe 01 releaae of le"y, see
seotlon 6848.

(Aug. 16, 1954, ch. 736, 68A Stat. 783: Pub. L.
a~719, title I, ~104(a), Nov. 2, 1966, 80 Stat. 1135;
Pub. L. 9Z-178, title II, g211(a.), Dec. 10, 1971, 85
Stat. 620;Pub. L. 94-466, title XII, U209(d)(l), (2),
(4), title XIX, ~1906(b)(13)(A),Oct. 'I, 1976,90 Stat.
1710, 1711, 1834; Pub. L. 97-248, title III, g349(a),
Sept. 3, 1982, 96 Stat. 639; Pub. L. 98--369,div. A,
title VII, D714(o),July 18, 1984, 98 Stat, 964; Pub.
L. 10()-647,title VI, g6236(a), (b), (d). Nov. 10, 1986,
102 Sta.t. 3737, 3739; Pub. L. 1OD-34,title X,
91024(11,),Aug. 5, 1997, 111 Stat. 923; Pub. L.
105-206, title III, U3433(a), 3444(a), 3462(b), title
VI, g6010(0; July 22, 1996, 112 Stat. 769, 762, 766,
614; Pub. L. 106-554,g1(a)(7) [title III, g313(b)(3»),
Dec. 21, 2000, 114 Stat. 2763, 2763A-M2; Pub. L.
107-117, title IV, H16(eXl), Mar, 9, 2002, 116Stat.
55; Pub. L. 108-357, title VlII, g887(a), Oct. 22,
2004, 118 Stat. 1641;.Pub. L. llZ-56, title III,
g30l(a), Nov. 21, 2011,125Stat. 733.) .

RBFI!lRENOEeIN TEX'I'

The Railroad Retirement Act, reterred to In subeec.
(h)(2)(0). Is act Aug. 29, 1935,oh. 812, as amonded gener-
ally by Pub. L. 93-445, title I, nOl, Oot. 16, 1974,66 Stat.
130b, known (>s the Rl>llroad Retirement Aot ot 1974,
whloh Is claeslfied generally to subchapter IV (f231 et
seq.) or chapter 9 or Title 45, Ralll'oadB. For fUl'ther de-
I.aJls and oomplete clWlsJCJcatlon or thIs Ao~ to the
Code, oee OodlCloatlon note set out preceding section
231orTI~le 45. Beotlon'231t of TILle 45, and Tables.
The Railroad Unemployment Insurance Aot, l'eferred

to In subsec. (h)(2)(OI, Ie aot June 25, 1938, ob. 680, 52
St •.t. 1091, EU! amended, whloh Is olB8slfled prlnolpally
to ohapter 11 (~351 et seq.) of Title 15, Railroads. For
comple~e olasslflcatlon of thlo Aot to the Oode. 800 sec-
tion 367or Title 45 and Tables.

AMENDM£N'l'll

201l-Subseo. (h)(3). Pub. L. H2.56 substItuted "prop-
erty, goods, or ssrvlces" ror "goods or ser"loes".
2004-Subsec. (h)(3). Pub. L. 109-357added par. (3).
2002-Subsee. (k)(3). Pub. L. 107-147reell"owd heading

wlthou~ change and amellded text genel'ally. PrIor to
amendmen~, ~ext read Il.8 follows: "Rules similar to the
rulee of p•.•.agr ••phs (3) and (4) of subsection (I) shall
apply for purposes of this subsec~ion."
2000-Subsee. (k)(3). Pub, L. 10(H;5' substitu~od "(3)

MId (1)" ror "(3), (4). and (5)".
19911--Subseo. (h)(l). Pub. L. 105-206, S6010(0, sllb.

stltuted "If the Secretary approves a levy under this
sobeeotlon, the effeo~ of such levy" fOI' "The effect or a
levy".
Subsec. (I). Pub, L, 105-206,13433(•.). added subseo, (i).

Formel' subeee. (I) redesIgnated (j).
Subsec. (j). Pub. L, 10lH!06, 13'144(a), addsd subseo. (j),

Former subsee. (J) redesIgnated (1<1.
Pub, L. 105 .2U6,U133(a), redesignated subsec. (i) a"

U). .
Subsee. (It). Pub. L, 105-206. I3462(b), !\<Ided Bubsec.

(It). Former subsec. (k) I'edeelgna~ed (I).
Pub. L. 105-206, 13444(a), redesignated subseo. (j) 08

(k).
Subseo. (I). Pub. L. 105-206,t3462(b), redesignated sub-

seo. (k) ae (I).
1997-Subscce, (h), (I). Pub. L. 105~1 added eubsec. (h)

and redeslgna~ed tormer subsec. (h) as (I).
1986-Subsee. (d)(2). Pub. L, 10(}..M7,10236(1\)(1), (2),

substlt\lwd "30-day" ror "10-<lay" In he •.dlng .•.nd "30
days" fOI'"10 days" In text.
Subsec. (d)(4). Pub. L. 100-647, 16236(a)(3), added par.

(4).
Subeec. (e). Pub. L, 10(HJ47,~6236(b)(I), amended sub.

seo. (e) generally. P,ior to amendment, subsec. (e) oon-
elsted of two pal'S. l'elatlng to effaot or contInuing levy

on salary and wages and release •.nd notloe of raleaae or
. levy.

Subseos. (0, (g). Pub. L. 10(}..M7, t0236(d). added sub-
seos. (0 and (g). Former subseo. (f) l'e(1eslgnated (h).
Subseo, (h). Pub, L. 100-647. G6236(b)(2), (d). redeelg-

nated subseo. (C)l\ll (hl and added par. (3).
1984- Subseo. (b). Pob. L. 911--369substituted "sub-

seotlon (e)" for "subsectIon (d)(3)".
1982-Subsec. (d). Pub. L. 97-246 lnaer~ed authority to

levy upon property athel' than salary or wages, sub-
stl~uted "per80n" for "Individual" wherev81' appearing,
designated seoond sentence of form81' par. (1) ll.8par. (2)
s.nd In par. (2)(0) as so designated substituted "certlned
or rsglstered mall" for "me.t1", and rcdeB1gnated
former par. (2) as (3) and tonner par. (3) ae subseo. (e),
Subseo, (e). Pub. L. 97-246 rsdeslgnated former subsec.

(d)(3) as (e). Former subsec. (e) rede8lgnated (t).
Subsec. (0. Pub. L. 97-248 redeslgna~ed fOI'mcr subsec.

(e) as (t). . -
1976-Sobsec. (a). Pub. L. 94-455, U906(b)(13)(A),

struck out flor hi8 deJega.t.eH after HSool'otarylt wher-
e"er appsarlng.
Subsea, .(b). Pub. L. 94-455, fU200(d)(2), 1906(b)(13)(A),

substituted In second eentenoe "Exoept as otherwIse
p,'ovlded In subsection (d)(3), a levy" for "A Isvy" and
struok out "or his delegats" after "Seoretary".
Subseo. (e), Pub. L. 94-455, U906(b)(13)(A), eL,'uok out

"or his delegate" after" Secretary".
Subseo. (d)(I). Pub. L. 94-455, fU209(d)(4),

1906(b)(13)(A), struck out provision that no additional
notice shall be required In the 008e ot sucoesslve le"los
with l'espeo~ to suoh tax and "or hIs delegate" after
I'Seorewoy' •.
SUbS80. (d)(:!). Pub. L. 94-'66, fl906(b)(13)(A), strock

ont "or his delegate" after "Secretary".
Subseo, (d)(3l. Pub. L. M-455, U209(d)(1), added pal'.

(3).
1971-8ubseos. (d), (e). Pub. L. 9:1-178added subsec. (d)

and redesignated former subBeo. (d) 118(e).
1966-Subsec. (b). Pob. L. 8~710 lneorted sentsnos pro-

viding that •. levy sball extsnd only to property pos-
sesBed and obllgatlona exIsting at the time tbereor.

E"FEl1I'lVIJDATF:OF 20U AMENDMENT

Pub. L. llH6, tItle m, f301(b), Nov. 21, 2011, 125Stat.
733, provided that: "The amendment made by thIs .sc-
tlon [amendIng tbls seotlon) sh •.n apply to levlos lesued
acter the date at the enactment of this Aot [Nov. 21,
2(11)."

EFFBCTIVEDATEOF 2004 AMENDMENT
Pub. L. 103-357, title vm. f887(b), Oc~. 22, 2004, 118

Stat. 1642, provided that: "The amendment m"do by
thIs section [amending thls'seotlon) shall take efteot on
the dMS of tile enactment of thiS Act [Oct. 22, 2004)."

EFFEm'IVE DATEOF 2002 AMJ':NDMRNT

Pub. L. 107..117, title IV, 1418(e)(2), Mal', 9,2002, 116
Stat. 55, provided ~hat: "The amendment ma.ds by this
subeec~lon [amending this sectIon] sbe.1I take erfec~ on
the date ot the enactment or thIs Aot [Mar. 9, 2002]."

EFFECTIVEDATEOF 1998AMENDMENT

Pub. L. 10!>-206,title III, f3433(b), July 22, 1996, 112
Stl\t. 760, pro"lded that: "The amendment made by this
section (amending this aeotion) shall apply to unpaid
tax attributable to taxable periods bsglnning after De.
cember 31, 1998,"
Pub. L. 105-206. title In, S3444(b), July 22, 1996, 112

Stat. 762, provided that: "The amendments m •.de by
this seo~lon [amendIng thle seoWon] shall take effoot on
the d••te or the enactment of this Aot [July 22, 1996)."
Pub. L. 105-206, title III, f3482(e). Jllly 2.2, 19116.112

Stat. 766, provided that:
"(I) IN OEllERAL.-Ths amendmen~s made by thJs SeO-

tlon [amending thle eeotlon and seo~lons e159 and 7122
of this title) sh•.JJ apply to proposed offors-In-com-
promise and Installment Olrresmellts s\lbmJtted eJter
ths d••~e of the ena.ctment of this Aot (July 22, 19961.

~------- ._---_._-------------------- .._--------_._--_._-----_.-----------------_._---_._------
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"(2) SUSPENSIONOFCOLLECTIONSYLEVY.-The'.mend.
menL made by .ub8ectloo (b) [amendlnll' this section]
shan apply to offers.ln-compromlse pending on or made
after December 31,1999."
Amendment by sectlon BOIOlf)of Pub. L. 106-206srfeo.

tlve, except as otherwIse provided, as 1£Inoluded In the
provisions of the Taxpayer ReUsr Act or 1997,Pub. L.
105-34,to whlch such amsndment rslates, see seotlon
6024of Pub. L. 10&-206;set out l\8 a noLa under sectlon
1or thls tl tl e.

EFrEOTIVEDATEOF1997AMENDMENT
Section 1024(b)of Pub. L. 1~1 pl'ovlded that: "Ths

a.niendment made by .ubseotlon (a) [amending this eec. ,
t.lon] shA.llapply to levies leaued aftor the date of the
enactment 01 thIs Aot [AUK.5, 1997],"

EFFECTIVEDATIi:OF 1986AMENDMENT
SectIon 6236(h)of Pub. L. 1OlHl47provided that:
'''(I) INO&:NIiIRAL.-Tbeamendments mads by thle sec-

tlon'(otber than .ublsectlon {gIl [amendlnKthIs eectlon
and eeetione 6332.0334.and 6343of this title] shall apply
to levle. Issued 011 or after July I, 1989.
"(2) BUIlBECTION(g).-Tbe amendment made by sub.

section (g) [amending section 633501 this tltlo] shall
apply to requests made on or after JDJlUl\l'YI, 1989,"

EFFECTIVEDATEOF1984AMENDMENT
Amendment by Pub. L. W-3G9srreotlvs as lCInoluded

In the provIsion of tbe Tnx Equity and Fiscal Respon.
s/l,lIlty Act of 1982.Pub. L.. 97-248, to wblcb .uch
amendment ''elate., see Beotlon71iiof Pub. L. 98-369,set
out as a not,e under section 31or this title.

EFFIjX)TIVI!:DJ\'l'E01<'1982AMEIIDME~T
Section 349(b)of Pub. L. 97-218pl'ovldeclthat: "The

amcmdment made by subseotion (a) [amsndlng thla sec-
tion] shall apply to levi•• made after December 31,
1982,"

EFFEOTIVEDATEOF1976AMENDMENT
Amendment' by section 1209(d)(1),(2), (4) of Pub. L.

94-456effeotlve only with "espeot to levIes made after
Feb. 28, 1977.8ee seotlon 1200(e)of Pub, L. 94-'155ae
amended by ssctlon 2(c) of Pub. L. 94-628,Oct. 17,1976,
90Stat. 2403,Bet out as a.note unde,' seotlon 6334of this
title.

EFFEC'rlVEDATEOF1971AMENDMENT
Section 211(b)of Pub. L. 911-178'provided tba.t: "The

",nondments made by this section [•.mending this 8eo.
tlon) shan apply wltb respect to levies made aCter
M•.rch 31, 1972."

BFFEO'I'jVEDATEOF1986AMENDMENT
Amendment by Pub. L. ~719 applloable aCterNov. 2,

1986,rClrardless of wbsn title or lien of United States
arose or whsn lien or Intsrest of another person was ac.
qulred, WIth csrtal" exceptions, ses section 114{a)-(c)of
Pub. L. 89-719,set out •••••. nuLe 111\ds,'.ectlon 6323of
this tttle.

fi 6332, Surrender of properly subject to levy

(a) Requirement
Except as otherwise provided in this Bection,

any person in possession of (or obligated with
respect to) property or rights to propal.ty sub-
ject to levy upon which a levy has been made
shall, upon demand of the Secretary, sUI'render
such property or rights (or discharge such obl1-
gatlon) to the Secretary, except suoh pal't of the
property or rights as Is, at the time of suoh de-
mand, subject to an attachment or execution
under any judicial process.

(b) Special rule for life insurance and endow-
ment contracts

(1) In general
A levy on an organization with respect.to a

llfe Insuranoe or endowment contract Issued
by such organization shall, without necessity
for the surrender of the contract document,
conBtitute a demMd by the Secretary for pay-
ment of the amount described In paragraph (2)
and the exercise of the right of thB person
against whom the tax is assessed to the ad-
vance of such amount. Such ol'ltanization shall
pay over such amount 90 days after service of
notice of levy. Such notice shal11nclude a cer-
tification by the Secretary that a copy of suoh
notice has bean mailed to the person against
whom the tax is aSBeBsed at Ills last known ad-
dress.
(2) Satisfaotien oflevy
Such levy shall be deemed to be satistled If

such organization pays over to the Secretary
the amount which the person aga.lnst whom
the tax Is aSBessed could have had &dvanced to
him by such organization on the da.te pre-
scribed In paragraph (1) for the satisfaction of
such levy, increa.sedby the a.mount of any ad-
vance (including oontra.ctual Interest thereou)
made to such person on or a1'ter the da.te such
organl7..a.tlon had a.ctual notioe or knowledge
(within the meaning of section 6323(1)(1»of the
existence of the lien with respect to which
such levy Is m&de, other than an advance (in-
cluding contractual Intel'est thereon) made
automatically to maintain such contract In
force under an agreement entered Into before
such organization had BUCnnotice or knowl-
edge.
(3) Enforcement proceedinge
The satisfaotion of a levy under paragraph

,(2) shall be without prejudice to any olvlI ac-
tion for the enforcemcnt of any lien imposod
by this title with respect to such contract.

(c) Special rule for banks
Any bank (as defined In seotlon 10B(n» shall

surrender (subjeot to an attachment or execu-
tion under judicial process) any deposits (Includ-
Ing Interest thereon) in such bank only after 21
days after service of levy.
(d) Enforcement of levy
(l) Extent of personal lIabDity
Any person who falls or refuses to surrender

any property or rights to property, subject to
levy, upon demand by the SeOl'etary, shall be
liable in his own person and estate to the
United States In a sum equal to the value'of
the property 01' rights not so surrendered, but
not exceeding the amount of taxes for the col-
lection of which such levy has been made, to-
gether with costs and lnterest on such sum at
the underpayment rate flstabllshed under seo"
tlon 6621 from the date of such levy (or, In the
case of a levy described in section 6331(d)(3),
from the date such porson would otherwlsll
have been obligated to pa,y over such amounts
to the taxpayer). Any amount (other than
(Josts) recovered under this paragraph shall be
credited against the tax Ilabil1ty for the col-
lection of which such levy was made.

----------------,-------------------,----'------._--~



Inlernal Revenue Service, Treasury

for the tax to which the Installment
agreement relates,

(2) Proceedingsin court. Except a.s oth-
erwise provided in this PB.ragraph
(b)(2), the IRS will not refer a CB.seto
the Department of Justice for the com~
menoement of a proceeding In court.
aga.inst a person named in an install-
ment agreement or proposed Install-
ment agreement, if levy to collect the

'llablllty Is prohibited by paragraph
(a)(I) of this section. Without rega.t'd to
whether a person is named in an in-
etallment agreement or proposed in-
stallment agreement, however. the IRS
may authorize the Department of Jus-
tice to file a counterclaim or thlrd-
party complaint In a refund action or
to join that person In any ot)ler pro-
ceeding In which lIablllty for the tax
that is the subjoct of the installment
agreement or proposed Installment
agreemsnt may be oBtabllehed or dis-
puted. including a suit aga,inst the
United States under 28.U.S.C. 2110. In
addition. the United States. may file a
claim In any bankruptcy proceeding or
ineolvency action brought by or
againBt Buch person. If a person named
in an inBtaliment agreement Is joined
in a proceeding. the United States ob- .
tainll a judgment against that person.
and the oa.se iB referl'ed back to the ms
for oolleotion. oolleotion wtIl oontinue
to occur pursuant to the terms of the
installment agreement.

(c) Statute 01 limitations-(l) Su..tpe-n.-
sian of the statute of limitations on collec-
tion. The Btatute of limitations under
section 6502for collection of any liabil-
Ity sha.ll be suspended during the pe-
riod that a propoBed Installment agree-
ment relating to that lia.b1l1t.y is pend-
ing with the IRS. for 30 days' Imme-
diately following the rejection of a pro-
posed Insta.llment agreement. and for
30 days lmmedi!\.tely following the ter-
mina.tion of an Installment agreement.
If, within the 30 da.YBIollowing the l'e-
jection or termination of an inBtall-
ment agreement. the taxpayer files I\l1
appeal with the IRS Office of Appeals.
the statute of limitations Io!' collec-
tion shall be suspended while the rejec-
tion or termination Is being considered
by Appea.ls. The statute of limitations
for collsctlon shall contlnus to run If
an exception under paragraph (80)(1) of

~30 1.6332-1

this s80tion appI1es and levy is not pro-
hibited with respeot to the taxpayer.

(2) Waivers of the statute ofltmitatlons
on collection. The IRS may continue to
I'equest. to the extent permissiblo
under section 6502 and fi 301.6159-1, that
.the taxpayer agree to a' rea.sonable ex-
tension of the statute of limltatlonB for
coll80tion.

(d) Effective date. This ssctlon Is ap-
plicable on December 18, 2002.
l~. ;ll'1".F1f'notl'l.Doi;:-~ -..
f 801.~Z-1 Surrendu of propet''),

.. . _to le.!¥-.,.... ... ~
(a) Requirement.-(I) In general. Except

aB otherwise provided In gsOt.6332-2, re-
la.ting to levy. In the case of life Insur-
ance and endowment oontraotB, and in
i30t.6332-3. rolatlng to property hetd by
banks, any person In possession of (or
'obI1ga.ted with respect to) property or
rlg'hts to (>roperty subject to levy and
upon whloh a levy ha.s been mll4e shall.
upon demand of the district direotor.
surrender the property or righte (or
discharge the obligation) to tbe dis-
trict director. except that part of the
property or rights (or obligation)
which. at the time of the demand. IB
actually or constructively under the
jurisdiction of a court because of an at,.-
taohment or exeoution unde!' any judl- .
cial proceBS.

(2) Levy on bank deposits held In Offices
outside the. United States. Notwith-
standing subparagraph (1) of this pa.ra-
grtlpll (a), If a levy ha.s been made upon
pro'perty or rights to property subjeot
to levy which a. bank engaged in the
banking business In the United States
or a possession of the Uni ted States is
In poesessi-vn sf (a,{' Clhllgated with re-
sJ'P.ct to). "aha Cr.m(l11I'sjoncl' shnll not
~I)rol'ce .the lovy' with I'BlIpcct to all.y tlc-
.Iloslt:! held 'Ill all office orth~ bunlt out.
It":iU! J;;.;e UnHlltl :'>t;"'~"s OJ' a p~icn
1){':~o.tHlltod :StAt",••. n.nlOllS tne ~'i"
';j:f ipvyspeoif1e~-t.hllt'the'cJlllt.rJC~ IIll'ec-
~OJ'liltamjs to rci>eh lnlch 'del)Olll tll.'11i;,
lIotlce':'ot:.JpVYib~H not epeclfy that the
dllltl.'liit director intends to reach such
deposits unless the district director be-
lieve8-

(1) That the taxpayer IB within t.'M
jurisdiction of a U.S. court at the time
th6 levy iB made and that the bank is.
In posseesion oC (or obligated with 1'6-
speot to) deposits of the taxpayer in an:

2S0
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<1ffice of the batik outside the United
:lltates 01' a posseBBion of the United
States; or
(11) That the taxpayor 19 not within

the jurisdiction of a. U.S. court at the
time the levy Is made, that the bank Is
in posseB8ion of (or obllgated with re-
spect to) deposits of the taxpayer in an
office outside the United States or a
possession of the United Stflte9, and
that such deposits consist, In whole or
in part, of funds transferred fl.-om the
United States or a possession of the
United States in order to hinder or
delay the collection .of a tax Imposed
by the Codo. For purposes of this sub-
paragraph, the term "posseB8ion of the
United States" includes Guam, the
Midway Islands, the Panama Canal
Zone, the COmmonwealth of Puerto
Rico, American Samoa, the Virgin Is-
l"u@. ~ml Wake Island.
(b) Enforcement of levy-(l) Extent of

personalltabiltty. Any person who, upon
demand of the district director, fails or
refuses to surrender MY property or
right to property subjoct to llwy is lia-
ble in his own pereon and estats in a
sum equal to the value of the property
or rights not 60 surrendered, together
with costs and interest. The llabllity,
however, may not exceed the amount
of the taxes for the collection of which
the levy was made. Interest Is to be
computed at the annuaJ rate referred
to in regulations under seotion 6621
from the date of the levy, or. In the
case of a continuing levy on saJary or
. wages (see section 6331(d)(3», from the
date the person would otherwise have
been obligated to pay over the wages or
salary to the taxpayer. Any amount re-
covered. other than cost, wtll be credo
ited against the tax l1ablllty for the
colleotion of which the levy was made.
(2) Penalty for violation. In addition to

the personal l1abll1ty described in sub-
paragraph (1) of this paragraph (b), any
person who is required to surrender
property or lights to property and who
faUs or refuses to sUlTender them with-
out reasonable cause is liable for a pen-
alty equal to 00 percent of the amount
recoverablounder section 6332(d)(1).No
part of the penalty described In this
subparagraph sha.ll be credited a.galnat
the tax l1abil1ty for the collection of
which the levy was made. The penalty
described In this subparagraph is not

26 CFRCh. I (4- H)7 Edition)

applicable in caSBSwhere bona fide dis-
pute exists concerning the amount of
the property to be 8urrendered pursu-
ant to a levy or conoerning the legal ef-
fectiven6B8 of the levy. However, if a
.court in a later enforcement sutt 8US-
tains the levY. then reasonable cause
would usua.lly not exist to refuae to
honor a later levy made under similar
circumstances.
(0) ~ ..0/ IwnOrtlll1 levy-(l) In gen-

eral. AnY~l1 l.u .lY.l9fle:'l6 lUll 01', (,.. (lh.
f1~'>i:tJ with respect to, property 01'
rights to property S\1h;etrl.GU le~'yIll1"
upon which l'o. i~,o',,' has been mw,;. who.
;.,..~-:,>dbrlllmdby the. ct~,v.l(lt director.
surrenders the l'.n\perty or rights t:)
property •.~4' discharges t];r.~w,'lign*.l=.
to thu d1strict lii.r{;~l', or who pays a
l1ab!!l-'j ~ribed in paragraph (lr,(ll
cit this section. Is cUscharg:c:1Hom a.ruy
obligation or l1abllUy t:o t;,),~ de':li't-
quent taxpayer "ml ?J.l~' other perBoll
with l'jSpect l.() tIle property or rl.(")<-<1;il
to pl'oPerty arising from the e-:'l'vender
ClI'payment.
. (~Ea:ewtirJll }:tOY c~cain i'lWorrectly sur-
rendered property. Any person who sur-
renders to ths Internal Revenue Serv-
ice property lir rights to property noL
properly subject tp levy in whloh the
del1nquent taxpayer has no appar.ent
interest Is not relieved of liab1l1ty to a
third party who has an interest In the
property. However, if the del1nquent
taxpayer has an apparent Interest in
property or rights to property, eo person
who makes a good faith determination
that such property or rights to prop-
el'ty in his or hel' pOBllession has been
levied upon by the Internal Revenue
Service and who surrenders the prop-
erty to the United States in response
to the levy is relived of liab1l1ty to a
third pal'ty who has an interest in the
property or rights to property, even If
It is subsequently determined that the
property was not proporly subject to
levy.
(3) Remedy, In situations described In

paragraphs (C)(1) and (c)(2) of this soc-
tion. taxpayers and third parties who
have an interest In property ~urren-
dered In response to a levy may secure
frem the Internal Hevenue ServIce the
administrative relief provided for in
section 6343(b) or may bring suit to re-
cover tho property under section 7426.
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(4) Examples. The provisions of this
paragraph (c) may. be UJustrated by the
following examples:
E:tample 1. M Bank Is served with •. notice

of levy ror an Dn)lllidtax Ilablllt,y due from
A In the amount of $2,000.M Bank holds
sa,oooIn •. cheoking account In the namos or
A or B or C.Although 8011 oCthe deposits Into
the aooount were made by Band 0, A has an
unrestrloted rlgM to withdr••w the funde
from the account. M Bwk smTendel's the en-
tire account to the d18trlot director at the
end .of the holding peliod provided in aeotlon
6332(c).Under paI'agr••ph (c)(1) of thla seo-
tloa, M Bank la not liable to B or C rOl'allY
amount, even If B or 0 prove that the funde
In the acaaunt did not belong to A, bec••use
A'a unreatrtated ,'Ight to WItbdl'aw the ronds
Ie •.n interest whlah in subleat to levy. B ar
a may, however, eeek the l'etUni or the ronde
from the United Sto.tes aa provIded Inaoo-
tlone 63'13(b)and '7426or the Inte''1lal Revenue
Code.

E:rample2. A Is Indebted to B ror $400.Un.
beknownst to A, II has assIgned his right to
,'eoelve pe.yment to O. A Ie served with a no-
tloe of levy for an unpaid tax lIablilty doe
from B rar $400.A, •.cting with' no linowlooge
of the l\8slgnmsut to 0, surrendsrs $400to ths
dlstrlot dlreotor. A Ie dlsoharged b'om his ab-
llgu.tlon to p•.y B, the t•.xpe.yer.Under )lIl,.•.•
graph (0)(2)of this soctlon, because B bad an
appa.l'ent Interest In .tbe runds th••t A owed ~
B, and beaa.uBeA determined In good faith
that thoae runds ha.d been 'Ievled \lpon, A Is
"Iso dlsoharged fl.-omany lIablllty to C. even
though. the money Is nat p,'operly subject to
levy. 0 may, however, ssele return of the
payment from the United States as provided
In eeotlans 63'13(b)and 7426of the Intern •.l
Rsvenue Code.
Example J. M Bank Is served wIth a notloe

of levy for an unpaid !.ax lI•.blllty due b'om
"John H. SmIth, Sr..• in the e.mount of $Ii,OOO_
M Bank ra.lls to ,-ead the notice of levy c••re-
fully. When ssarohlng Its ,'ocoma, M Bank
finds the nams of "John H. Sooth, Jr," and
looko no further. M Ba.nk sun'enders $6,000
from John H. SnUth, Jr.'s checking aoaount
to the dJstrict dlrecto,'. M Bank la not dis-
charged trom lIablllty under eectlon 6332(s)
of the InteJ.'1lalRevenue Code because the ds-
linquent to.xllayer (John H. Smith, Sr.) had
no apparent Interest In the n.coountor John
H. Smith, Jr. (Generally. John H. Smith Jr.
may seek return al' the paymsnt from the
United States l\8 provldsd In. sections 6343
and 7426or the Internal Revenue Oods,)
Example 4. M Bank Is eervoo with a natlae

of levy ror "n unpaid tax lIa.blllty due from
"Robert A. Jones" In the amount or $5,000.M
Bank searahe8 Its rocoros ••nd idsntlfies four
separate aooounts of :11,000saoh In the n•.me
or "Robel.t A. Jones." All Couraccounte UBt
dlfferent addresses and socl•.1 secu,'lty Idsn-
LHlcatlon nwnbel'S. M Bank surrenders all

~301.6332-2

{our aocounts totelllng $'\,000In response to
the levy. M Bank aould not In good fa1th
h•.ve determinoo th•.t •.u Cou,;!\Ccountswsre
levied upon. Therefore, M Bank Is not dl••.•
aharged (rom lIabl1lty to any person other
than the tit,xpayer whose ac<lountWIl8leVIed
upon.
(5) EffectIve date. Paragraph (c) of this

section is effective January 11, 1993,
However, persona surrendering prop-
erty to the Internal Revenue Service
may rely on the regulations with re-
spect to levies Issued after November
10,1988.

(d) Person defined. The term "per-
son," as used In section 6332(a) and this
seotlon, includes an officer or employee
of a corpol'atlon or a member or em-
ployee of a partnership. who is under a
duty to eurrender the property or
rights to propel'ty or to dischargo the
obllgation. In the case of a levy upon
the salary or wages of an officer, em-
ployee, or elected or appointed officIal
of the United States, the District of
Columbia, or any agency or Instrumen-
taUty of either, the term "person" in-
cludes the officer or employee of the
UnIted States, of the District of Co-
lumbia, or of such agency or instru-
mentality who 1s under a duty to dls-
charge the obligation, As to the officer
or employee who is under suuh duty,
see paragraph (a)(4)(i) of ~301.6331-1.
[32FR 15241,Nov. 3, 1967,a.aamended by T.D.
71Bll.37FR 7317,Apr. 13,1972;T.n. 7620,44FR
27988,May 14, 1979;T. D. 8466,58FR 17;Jan.
4, 1903:T. D.8467,68FR 382lJ,J"n. 12,191)31

~501.6332-2 Sur.rendel' ot property
subject to levy in the _ofJlfeln.
surancs and endowment contracts,

(a) In general. This section provides
specip,l' rules relating to the surrender
of property subject to levy in the caso
of Ufe insurance and endowment con-
tracts. The provIsions of ~301.633Z,-1
which relate generally to the sUIT.ender
of property subject to levy apply, to
the extent not inconsistent with the
sp8cialrules set forth In this section,
to a levy in the case of life Insurance
ll.nd endowment contracts.

(b) Effect of sfJT1llceof notice of levy-
(1) In general.-(l) A notice of levy
served by a district director on an in-
suring organization with respect to a
I1fo insurance or endowment contrnot
issued by the organization shall COD-
stltute-
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the district director he ehall notlCy the
Il.Bslstll.nt regional commlesioner (alco-
hol, tobacco, and firea.rms). for the re-
gion wherein the district is located
who w1l1 take charge of the property
and arrange for its dieposa.! or reten-
tion under the provisions of law and
regulations applicable thereto.
[32 FR 16241, Nov. 3,1967, I\e amended by T.D.
7188, 37 FR 12791, June 29, 1972: 'r.D. A'I'F-33,
41 Fll. 11038, Oat. 6, 1976J

~SOl.7322-1Delivery of seized prop-
erty to U.S, marshal.

A:ny forfeitable property which may
be seized under the provisions of the
Cods may, at the option of tJie aeeist-
ant regional commissioner' (alcohol, to-
bacoo, and firearms) be dsllvered to the
U.S. marshal of the judicial. dlstl1ct
wherein the property W!IS seized, and
remain in the care and custody and
under the control of Iluch marshal,
pen(!1ng the dieposal thereof a.e pro-
vided by law. .
{32 FR 16211, Nov. 3, 1967, all BIDended by T.O.
718B, 37 FR 12791, June 29, 1972; T.D. ATF-33,

. 41 FR 44038, Oot. 6, 1976] .

~301.7324-1 Speeial disposition of per-
ishable goods. .

For regulations relating to the dis-
posal of perishable goods, Ilee 9172.30ot
this chapter (Dieposition of Seized Per-
sonal Property). .

~301.7325-1 Pe~iial property valued
at $2,lSOOorleB8.

For regulatione relating to the for-
feiture of pernonal pl'operty valued at
$2,500or less, 8ee part 172of thie chap-
ter .(Disposition of Seized Personal
Property).

ft 301.7326-1 Disposal of forfeited or
abandoned properly In special
cases.

(a) CoIn-operated gamIng device$. For
l'egulatione rela'tlngto the disposal of
coin-operated 'gamlng devices, soe
~172.65 of this chapter (Disposition of
Seized Personal Property).

(b) Narcotfcs. For regulations 'r-elatlng
to the disposal of forfeited. n'atcot1c
drugs, see 21 CFR 302.&6.For the dis-
posal of forfeited marihuana, see 26
CFR (1939) 152.99 and 152.100(Regula-
tions under- the Marihuana TaJr Act of
1937,ae amended).

26 CFR Ch. I (4-1-()7 Edition)

(c) Ffrearms. For regulations rslatlng
to the disposal of forfeited f1rearme or
ammunition; see fi178.166of thle chap-
ter (Oommerce in Firearms and Ammu-
nition). and U79.182 of. this chapter
(Machine' Guns. Deetructive Devicee,
and Certain Other Firearms).
[32 FR J5M1, Nov. 3, 1987, &8 a.mended by T.O.
7iBB, 37 FR 127ge, JUDe 29, 1972)

t 301;7327-1 Customs laws applicable.
For regulations relating to the re-

mission or mitigation offorfelturss,
86e part 172of tbischapter (Disposition
of Seized Personal Propel'ty).

Judicial Proceedings
01VIL AOTIONS BY THEUNlTED STATI!IS

UOl.7401-1 Authorization.
(a) In general. No civil aotion for the

collection .01' recovery .of taxe8. or of
any fine, penalty, or forfeiture, shall be
commenced unleea the Commissioner
(or the Direotor, Alcohol. Tobacoo and
Firearms DiV1eion, with respect to the
provisions of subtitle E of the Code). or
the Chief Counsel for the Internal Rev-
enue Service or his delegate authorizes
or sanctlone the proceedlnge .andthe
Attol'nllY General 01' his dolegate di-
rects that the aetion be commenced.

(b) Property held by bank.v. The Com-
missioner shall not authorize 01' sanc-
tIon allY civil action for the collection
or recovery of taxes, 01' of any flne.
penalty •.or fpl'l-elture, from .any depos-
I"ts~Ii€fjiiri"ilti>l;~\gJ\';{irj'lt"Eilar :i>,'I)rii.\J(' eh-
gii:jfeil" .i1L.the .:bimklng: busilltlllll :lh...th"' •......
IDirtil'd.:Si~.~r ••.~~-ioir"'6T,thli .
~~;.tod5. '5ii.'-'tta::'~' '.(rIi,ij.:'.::.'1.W~r::r.1l8iorieT
"'lfJ_-- '. ,.

(fj"'hlat the 'paY~l; .1s Within the
jurlsdictton of a U.S. court at the time
theci vii action ill authorized or sanc-
tioned-and that tho bank is in posses-
sion of (orobJ1gated with respect to)
deposits of the taxpayer in an office of
the bank outside the United States or
a p088eesion of the United Sta.tes; or

(2) That the taxpayer 1s not within
the jurisdiction of a U.S. court at the
time the civil action Is authorh;ed or
.sanctioned, that the bank Is In poe88S-
slon of (or obligated with respect to)
deposits of the taxpayer III an office
outside the ,United States or a poel'es-
slon of the United States. and. tha.t
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such deposits consist, In whole or In
part, of funds transfsrred from the
United States or a possession of the
United States In order to hinder or
delay the collection of a tax Imposed
by the COde.
For purposes of this paragraph, the
term "possession of the United States"
Includes Guam, the Midway Islands,
the Panama Canal ZOne, the Common'
wealth of Puerto Rico, American
Samoa, the Virgin Islands, and Wake
Island.
(32 FR 15241, Nov. 3, 1967, as amended by T.D.
7188, 37 FR 12796, June 29, 1972J

~30i.1408-1 Action to enforce lien or
to subject property to payment of
tax. .

(a) Civtl actions. In any case where
there has been a ret'uBal or negleot to
pay any. tax, or to discharge any liabil-
Ity In respect thereof, whether or not
levy has been made, the Attorney Gen-
eral or his delegate; at the reqneat of
the Commissioner (or the Director, Bu-
reau of Aloohol. Tobacco, and Fire-
lU'ms. 01' the Chief COllnael for the Bn-
reau, with respect to the provisions of
subtitle E of the Code), or the Chief
Counsel for the Internal Rovenue Serv-
ice or his delegate, may. direot a civil
action to be filed. In a district .court of
the United States to enforce the lien of
the United States nnder the Code with
respect to suoh tax or liability or to
subject any property. of wha.tever na.-
ture, of the delinquent, or in whloh he
has any rigbt, title or Interest, to the
payment of suoh tax or liability, In any'
such proceeding, at the instance of the
United States. the court may appoint a
receiver to enforce the lien; or, upon
certification by the Commissioner or
the Chief Counsel for the Internal Rev-
enue Service dn11ng tho pendency of
such proceedings that It Is in the pub-.
ltc interest, may appoint a receiver
~Ith all the powers of a. receivor In cq-
uity. . .
(b) Bid by the United States, If prop-

erty Is sold to satisfy a firat lten held
by the United States, the United
Stll.tes may bid at the eale a eum which
does not exceed tbe amount of ita lien
and the expenses of the sale, See also 31
U.S.C.195.
[T.n, 7306. 39 FR 9950. Mal'. 16. 19741

~301.7409-1

~301.7404-1 Authority to brinf civil
ection for estate taxes.

(a) If the estate tax Imposed by cha.p-
tel' 11 of the Code Is not paid on or bo-
fore the last da.te prescribed for pay-
ment, the dIstrict director shall pro-
ceed to collect the tax under the provi-
SiODSof general la.w: or appropriate
proceedings in the name of the United
States may be commenced In any court
having jurlecl1ction to subject the prop-
erty of the decedent to be sold under
the Judgmont or decree of the court.
(b) The remedy by action provided In

section 7404.is not exclusive. Tbe dis-
trict director ma.y proceed to collect
the tax by levy, as provided In seotion
6331,on any or all property or rights to
property of the estate, or collection
may be enforced by an appropriate ac-
tion against the' executor, certain
transferess, trustees. and beneficiaries
for their peraona.l ltablllty. Bee
620.200~1 of this chapter (Estate Tax
Regulations),

j 301;1408'-1 Disposltiun of judgments
and moneys l'ocovered.

All judgments and moneya recovered
or received for taxes, costs, forfeitures,
and penalties shall be paid to the dis-
trlot director as collections of Internal
revenue taxes.

~301.1409-1 . Action to enJoin flagrant
AAli:tl~l expenditures of section
501((1)(3) ol'jfal1izaUOlls.

(a) Letter to organization, When the
Assistant Commissioner (Employee
Plans and Exempt Organizations) con-
cludes that a section 501(c)(3)organlza.-
tlon has engaged in flagrant po11tioal
intervention and Is likely to continue
to engage In political Intervention that
involves political expenditures, the As-
sistant COmmissioner (Employee Plans
and Exempt Organizations) shall send a
letter to the organization providing It
with the facts based on which the Serv-
ice believes that the organization has
been engaging in flagrant POliticai
intervention a.nd is likely to continue
to engage In political Intervention that
Involves political expenditures. The 01'-
ganlzation w1l1 have 10 calendar days
after the letter Is sllnt to respond by
eetabllshlng that it. will immediately
cease engaging In political interven-
tion, or by providing the Service with
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for the tax to which the Installment
agreement relates.

(2) Proceedtngs In court, Except as oth-
erwise provided in this paragraph
(b)(2), the IRS wlll not refer a case to
the Department of Justioe for the com-
mencement of a proceedingln court,
against a person named In an Install-
ment agreement or proposed Install-
ment agreement, if levy to collect the
liability Is prohibited by paragraph
(a)(1)of this section. Without regard to
whether a person is named In an In-
stallment agreement or proposcd in-
stallment agreement, however, the IRS
may authorize the Department of Jus-
tice to me a counterclalm or thlrd-
party complaint In a l'Elfundaction or
to Join that person In any other pro-
ceeding in which liabillty for the tax
that is the subjeot of the installment
agreement or pI'Oposel1 installment
agreement may be established or dts-
puted, including a suit agalnst the
United States under 28 U.S.C, 2410.In
addition. the United States may me a
olalm in any bankruptcy proceeding or
insolvency action brought by or
against such person, If a person named
in an installment agreement is joined
in a proceeding, the United States ob-
tains a Judgment against that person,
and the case Is referred bl\Okto the IRS
for collection, collection will continue
to oocur pursuant to the terms of the
installment agl'eement.

(c) Statute 01 ltmitation.~-(l) Suspen-
sion 01 the statute of limitations on collec-
tion. The statute of limitations under
section 6502for oollection of any liabil-
Ity shall be suspended during the pe-
riod that a pl'opOsedInstallmentagl'ee-
ment relating to that Itablllty Is pend-
Ing with the IRS, for 30-days imme-
diately following the rejeotlon of a pro-
posed installment agreement. and for
30days immediately following the ter-
mination of an Installment agreement.
If. within the 30 days following the re-
Jeotion 01' termination of an install-
ment agreement, the taxpayer fUos an
appeal with the IRS Office of Appeals,
the statute of limitations for colieo-
tlon shall be suspended while the rejeo-
tlon or tel'minatlon Is being considered
by Appeals. The statute of limltatiol1S
for collection shall continue to run If
an exception under paragraph (a)(4) of

~301,6332-1

this section applies and levy Is not pro-
hibited with respect to the taxpayer.
(2) Waivers 01 the statute 01 limitations

on collection. The IRS may continue to
request, to the extent permiss1ble
undel' section 6502and ~301.6159-1,that
the taxpayer agree to a rea•.~ollableex-
tension of the statuto of limitations for
collection.

(d) Effective date. This seotion is ap-
plicable on Deoember 18,2002.
[T.D. 9027. 6'1 FR 7'1417, Dec. 18,20021

fi 301,6332-1 Sun'ender of propet.ty
subject to levy.

(a) ReQl,l.trement-(l) In ge7leral. Except
as othel'wlse provided In ~301.6332-2,re-
lating to levy in the oase of life Insur-
ance and endowment oontrR.cts, and in
~301.6332-3,relating to prope1.tyheld by
banks, any person In possession of (or
obl1gated with l'C3Pootto) proPerty or
rights to property subject to levy and
~pon which a.levy has been made slJall,
upon demand of the distrlot director.
surrender the property 01' rights (Ol'
discharge the obligation) to the dls-
triot directol', except that part of the
property .or rIghts (or obUg-ation)
whioh. at the t1me of the dema.nd, Is
actually or constructively under the
jurisdiction of a court because of an at-
tachment 01'exeoution under any jucl1-
clal prooess.

(2) Levy on bank deposits held in offices
outside the United States. Notwith-
standing subpal-agraph (1) of this para-
gl'aph (a), if a levy has been made upon
property or I'Ights to property subject
to levy whioh a bank el1gaged In the
banking business In the Un!ted States
or a possession of the United States is
in possessIon of (or obl1gated with re-
spect to), the CommlS310nershall not
enforce the levy with respeot to allYl1e-
posits held In an ofrica of the bank out-
side the United States 01'a pOfl8B8sion
of the United States, unless the notice
of levy specifies that the district direc-
tor Intends to reach such cleposlts. '1'he
notice of levy shall not specify that the
district director Intencls to reach such
deposits unless the district director be-
lieve8-- .

(1) That the taxpayer Is within tlle
jUl'lsdlction of a U.S. court at the time
the levy 16 mltde and thR.t the banle Is
in possessIon of (or obligated with re-
spect to) deposHs of the taxpayer in an

255
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office of the bank outside the United
States or a possession of the United
States; or J

(ill Th:ll, Ln.: l.a)'II'I,I'I.'" i~ nOl, wll:hln
I.h~ jur\lldlet,loll of a U.8, I'olll'L ilL t,hl'
1,\10'0<' I.he It,y,V IH Ill;! II I", 1,11:\1, I.hl' h~ltl( h'
In l'o,;:iel<"lolJ of (0" l)hllIfH.I."lI Wlt.), I'fl-

'i,r,d; t.n) (11Jj'Jlls!ts of I,hl~ 1.>lXll>IYlJl' In 011
dlTkc oIlL~tel" t.hc 1.Inll;NI SLaLcK 01' a
1")S~I'""I(1)l or LIII' 1I1llWlI 8Lal.l'''. :,.thl

(

L.hal. S.ll<:.lHI.tI'IQl<.' .'U;s c....•.•I.~S.I".•l ..•.•11l..W.h•.llk., ...01'In•.1~~l't!or .rl~!!!L!il'nlll\TtH'I,(!,r.r\"ll1ll 1;Im
" ailTI~11 alont,!," OJ' II pfliiiivmrr.nrr"'nrthr,

lTll ll,mT-gi,ater. In UI1101' t,o Mill tr""iil'
;trTih'_iJJJLCollCiJilVJl (>r:)f;iiX.\ml~ '
h,r I:ll<! 'Colic, I,'m' 1llll'Jlose" of Ii ~l" ~IIT>,
l'i1,I':ll!l'aIlJ':tJw l.r~nll :'pllsS0s"lnn of I',he
'Unlt.<lll SWILl'"'' inr:l11d,"j Gillun, l:he
M 11Iwil,v Ishl1l1l~. LlIu Pan:\J1Ja, (;:1 no'll
;"1>111'. t.h" COlllllwnWf':i It.ll of PU\!l'tO
1,1<'0, ,".::)CI'II"", /'lamott, t,ill' \'11'1:'111 Is-
lanil,;. ami WalrcIsland.
(b) Enforcement of levy--(l)E;r;tent o[

Pel'SOlUllltablltty. Any person who, upon
domand of the district director, falls or
l'efuses to surrender a.ny property 01'
right ~oproperty subject to levy Is lia-
ble In his own person and estate in a
sum equal to the value of the pt'Operty
or dghts not so surrendered, together
with costs'and intcrost. The lIabillty,
however, may not exceed the amount
of the taxes for the collec~ionof whIch
the levy was made. Interest is to be
computed at the annual ra.te referred
to In regulations under section 6621
from the da.te of the levy, or, In the
caso of Q continuing levy on salal'y or
wages (see section' 6331(d)(3»,/i"omthe
date the pel"SOnwould otherwise have
been obligated to pay over the wagss or
salary to the taxpayer. Any amount re-
covered, other than cost, wlll be cred-
itec! agaInst the tax liab1l1ty fOl' the
collection of which the levy was made.
(2) Penalty for vtolattcJ7l. In addition to

the personal liabllity described In sub-
paragl'aph (1)of this paragraph (b), any
person who is required to sUl'renuer
pl'Operty or rights to property and who
falls or refusos to sUI'l'enderthem with-
out reasonable cause Is liable Cora.pen-
alty equal to liDpercent of the amount
recoverable under section 6332(d)(1).No
part of the penalty described in this
subpal'agl'aph shall be creditetl against
the tax I1ab1l1tyfor the collection of
which the levy wae made. The penalty
described in this subparagraph Is not

26 CfR Ch. I (4-1-07 Edition)

applicable in cases where bona fide dis-
pute exists concerning the amount of
the property to be sUITenderedpursu-
ant to a.levy or concerning the lega! cf-
fectiveness of the levy, However, if a
court in a later enforcement suit sus-
tains the levy, then reasonable cause
would usually not exist to refuse to
honor a la.ter levy made under simlla.r
circumstances,
(c) Effect of honoring levy-(l) In gen~

eral. Any person In posseaalonof, or ob-
ligated with respect to, property or
l'1ghtsto property subject to levy and
upon whIch a levy has beon made who,
upon demand by the district director,
8unenders the property or rights to
propcl'ty, 01' discharges the obligation,
to the district director, or who pays a
liability described in paragraph (b)(t).
of this section. Is dIscharged from any
Obligation or lIabl11ty to the delin-
quent taxpayer and any other person
with respect to the property or rights
to property arising from the surrender
or payment.
(2) E:rceptton for certain tncorrectlll sur-

rendered property. Any person who sur-
renders to the Internal Revenne Serv-
ioe property or rights to property not
properly subject to levy In which the
delinquent taxpaysr h'as no a.ppal'ent
In~rest is not relieved of Ilablllty to a.
third party who has an interest In tlle
propet'ty. However; if the delinquent
taxpayer has an apparent interest in
pl'Opertyor rights to property, a person
who makes a good faith determination
tha.t such propel'ty or rights to prop-
erty in his 01' her possession has been
levied upon by the Internal Revenue
Scrvice and who surrenders the prop-
erty to the United Statss in respolls6
to the levy is relived of liablll ty to a
.th1rd party who has an tnterest 1n the
property or rights to pI'operty, even If
it is subsequently determine(! that the
property was not properly subject to
levy.
(3) Remedll, In' situations described in

paragraphs (c)(l) and (c)(2) of this sec-
tion, taxpayers and third parties who
hl10vean interest In property surren-
dered in l'esponse to a levy may secure
from the Internal Revenue Service the
admln1Btratlve, rel1ef provl<leu for in
section 6343(b)or may bl'ing suit to reo
cover the property under section 7126.
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(4) Examples, The pl'ovislona of this
paragraph (c) may be illustrated by the
follow1ng examplea:

Ermnple 1, M Bank Is served with a not.iee
of levy for IIJl unpa.ld~tax lIablllty due from
A in the amount of $2.000.M EMit holcls
$2,000In a checking account In the nemes of
A Cll'B 01' C. Although all oC the deposits Into
the accoUIl~weJ"emade by B and C. A has an
uD1"estrlcted right to withdraw the funrls
l'l'Omthe account. MBank surrenders the en-
tire account to the district director fl,t the
enrl of the holdIng padod provided In sadlon
6332(c).Under plU'fl,graph(c)(}) of this sec-
tlon. M BAJlkIs not lJn.ble to B or C for any
fl,mount, even 1f B or C prove that the funrls
in the account ,Ild not beJollg to A, because
A's unrest,'lcted right to wlthcJraw the funds
Is lUI Interest whloh In subjeoL La levy. B or
o may, however, seek the return of the funde
from the United 8t.ates as provided III seo-
tlons 6313(b)and 7426of the Internal Revenue
Code. ,

Bra.mple 2. A is indebted to B for $400,Un-
beknownst to A, B haa assigned hIs right to
J'BCelvepa.yment to C. A Is served with a no-
tloe of levy for an unpaid tax lIab1l1ty due
from BfaI' $400.A, aotlng with no. knowledge
of the assignment to C. su,','enders $400to tile
distrIct director. A [s dlsoharlred from hIs ob-
ligation to pay B, the taxpayer. Under para-
graph (o){:!)of this section. because B had all
apparon t Interest In the funds that A owed to
B. and because A determIned In good fl\lth
that those funds hal! been levied upon, A Is
also dlschargell from any liability to C, even
though the money Is ~notproperly subject to
levy. a may, however. seek retum of the
payment from the United States as pi'ovllle"
In sections 6343(\»and 7426of the Internal
Rovonue Oolle.
E.~mnple3. M Bank [s served with a notice

of levy for an unpah\ tax lIablllty duo .from
"John H. Smith, Sr," In the amount of $5,000.
M Banle faHs to read the not.lce of levy care-
fully. When sCal'ChlnlfIts records, M Bwk
f1nclsthe name of "John H. 81l11~h,Jr." and
looks no fw.ther. M Bank surrenders $5,000
from John H. Smith, Jr.'s checking accouilt
to the district, dlreetol'. M Bank is IIOt dls-
chM-ged from lJa.b1Htyunder section 6332(e)
of the Internal .RevenueCode because the de-
I1nquent taxpayel' (John H. SmIth, Sr.) had
no apparent Interest In the account of John
H. Smith, Jr. (Generally, John H. Smith Jr.
may seek return of tho payment fl.'om the
United States as pl'Ovldell In sections 6313
and 7426of the Internfl,1Revenue Code.)

Exmnple 4. M Bank 15served with a notice
of levy for an unpaId tax lIablllty due fl'om
"Robert A. Jones" In the amount of $5,000..M
Bank searches Ita recorlls ami identll1es foul'
separate accounts of $1,000each III tbe namo
of "Robert A. Jones." All foul' aCCOllntsUsL
dIfferent addresses and social sectU1ty Iden-
tlficatlon llumIlOJ'S.M Dank surrenders a\l

!j301.6332-2

four acoounts totalling $1,000,In rOB\Jonooto
the levy. M Bank oould not In good faIth
have determIned tha.t all four accounts wOl'a
lcvied upon. Therefore, M Bank Is not dis-
charged from lIablllty tu any person uLher
than lohet,l\xlll\yerwhose account was levied
upon.

(5) EffectIve date. PaI'agrapll (c) of this
sectIon Is cffective January 11. 1993.
However, persons sUl'rendering Pl'OP-
erty to the Internal Revenue Service
may rely on the regulations with re-
spcot to levies issued a.fter November
10,1988.
(d) Person defined, The term "per-

son," as used In sectton 6332(a) and this
sectIon, inCludes an officor or employee
of a COl1JOration 01' a. member or~em-
ployee of a partnershtp, who is undel' a
duLy to ~surrender the property or
rights to propcrty or to discharge the
obligation. In the case of a. levy upon
the salary 01' wages of an ofnual', em-
ployee, or elected or app01ntee1 official
of the United States, the D1stJ.'lct of
Columbia. or any agency 0)' instrumen-
tality of either. the term "person" In-
cludes the officer or employee of the
United Sta.tes, of the District of Co-
lumbia, or of such agency 01' 1nIltru.-
mentality who is under a duty to dIs-
charge the obl1gatjon. As to the offlcel'
01' employee who is under such duty,
see J)l1l'agraph (a)(4)(1) of ~301.6331-1.
[32F'R 15241.Nov. 3, 1967,as amended by T.n.
7180,37FR 7317,Apl'. 13,1972;T.n. 7620,44FR
27988,Mn.y11, 11n9;T. n. 846G,58 F'R 17. Jl1Jl.
4,1993;T. D.8167,58FR 3829,Jan. 12,19931

~SOI,63S2-2 Surrendet' of l)roperty
8ubject to levy in the Oillie of lifo in.
surance Rnd ondowmont conl~ac!.JI,

(li) 111 general, This section pl'oVldes
speolal rules relating to the surrender
of property subject to levy In the case
of life Insurance and endowment con-
tracts. The provisions of ~301.6332--1
which relate generally to the Burremlel'
of property subject to levy apply, to
the extent not Inconsistent with the
special rules set forth in this section,
to a levy in the case of Ufe Insurance
and endowment contracts.
(b) Effect of service of notlce of levy-

(1) In general,-(l)A notice of levy
served by a dlst,l'lct director 011an in-
suring orga.nlzatlon with respect to a
life insurance or endowment contract
Issued by the organization shall con-
stltute-
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