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2

3

Ottawa, Ontario

Upon commencing on Tuesday; July 21, 2015

at 2:00 p.m.

4
4

4 AFFIRMED: STEPHANIE SMITH

5 CROSS-EXAMINATION BY MR. GRUBER:

affidavit before you which you swore on the 4

6

7

8

9 July, 2015?

10

11

Q.

A.

Q.

Ms. Smith, do you have your

th

of

Yes, I do.

I am going to direct your

12 attention first to paragraph 6 of your affidavit.

13 The first sentence of paragraph 6,

14 you refer to the "usefulness of autbmatic exchange

15 of information in conducting risk assessment."

16 What do you mean by "risk

17 assessment" in that sentence?

18 A. Risk assessment allows the

19 Canada Revenue Agency to determine -- use certain

20 factors to determine the potential non-compliance

21 of a particular group of taxpayers.

22 Q. And what sort of factors

23 would be relevant to a risk assessment in that

24 context?

25 A. It might be if they find that



1 there's a certain -- there's non-compliance with
5

5

2 respect to payments on a certain product or a

3 certain group of taxpayers that would indicate that

4 there's potential higher risk,of non-compliance.

5 Q. So it would be information

6 that would indicate to eRA that a particular group

7 of taxpayers is at a higher risk of non-compliance

8 with their obligations?

9

10

11

12 understand.

13

14 out.

A.

Q.

A.

Q.

It could be, yes.

And what else could it be?

Sorry, I am not sure I

I am just -trying to 'flesh

15 Because the words "risk

16 assessment" to me are very generic and I am trying

17 to understand more specifically what we mean by

18 "risk assessment", as specific as you can be for my

19 purposes.

20 A. It's a process by which tax

21 administrations try to -- I mean, they do risk

22 assessment on the basis of there is different

23 industries, different payments.

24 There may be different -- which I

25 guess wouldn't be the case here,'but if a certain



1

2

person had a certain level of deductions for

charitable contributions, and yet they only had a

6
6

3 certain income, that may indicate that that is

4 something that they want to look into in more

5 detail.

6 Q. So generically speaking, it's

7 information that may indicate non-compliance?

8 A. Well, yes, it may, it could.

9 Does not have to.

10 But it leads to a maybe higher

11 risk and maybe taxpayers that they want to do

12 further investigation or commence an audit into

13 their particular tax return.

14 Q. Do you mean anything else by

15 "risk assessment" in that sentence other than what

16 you've already told me?

17

18

A.

Q.

No.

Alright. Could you turn next

19 to paragraph 8, please?

20 In paragraph 8 you indicate that:

21 "Canada has a network of 92

22 bilateral tax conventions (in

23 force) ."

24 And then you say that:

25 "All of these conventions include



1 exchange of information provisions

2 that are based on the OECD Model."

3 I would ask Ms. Nygard to have a

4 copy of the OECD Model available for you.

5 Could you put that before the

6 witness, please?

7
7

BY MR. GRUBER:

MS. NYGARD:7

8

9 Q.

Yes.

And this is a document

10 entitled: "Model Convention With Respect Taxes on

11 Income and Capital".

12 And it's the condensed version

13 OECD 2014, you'll see it in the footer as we turn

14 over, do you see that?

15

16

A.

Q.

Yes.

Is this the document you're

17 referring to in paragraph 8?

18 A. This is the current version

19 of the OECD Model, yes.

20 Q. And there were previous

21 versions to this OECD Model, is that correct?

22

23

A.

Q.

Yes.

And the specific article in

24 the OECD Model that you're referring to in

25 paragraph 8 is which article?



1

2

A.

Q.

Article 26.

And that's at page 40 in the

8

./

8

3 document before you?

4

5

A.

Q.

Yes.

And when you say that

6 Canada's network of bilateral attacks to mentions

7 include exchange of information provisions that are

8 based on that model, what did you mean by the words

9 "based on"?

10 A. That they generally use the

11 same or very similar wording to what appears in the

12 current or past versions of the OECD Model

13 Convention.

14 MR. GRUBER: Alright.

15 Could the docvment before the

16 witness be marked as an exhibit, please?

17 EXHIBIT NO.1: Document

18 entitled: "Model Convention With Respect to Taxes

19 on Income and on Capital."

20 BY MR. GRUBER:

21 Q. Ms. Smith; we were just

22 looking at article 26.

23 On the following page, page 31 of

24 Exhibit 1, there is an article 27 which is entitled

25 "Assistance in the Collection of Taxes".
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PART I - STATEMENT OF FACTS

1. On 6 July 2015, the defendants served on the plaintiffs the affidavits of Stephanie Smith, sworn

4 July 2015 (the "Smith Affidavit") and Sue Murray, sworn 3 July 2015 (the "Murray

Affidavit"), in response to the plaintiffs' motion for summary trial.

2. Neither the Smith Affidavit nor the Murray Affidavit is put forward as expert opinion evidence.

3. Ms. Smith is the Senior Chief, Tax Treaties Section, at the Tax Legislation Division of the Tax

Policy Branch of the Department of Finance Canada .

. 4. Ms. Murray is the Director, Competent Authority Services Division, International and Large

Business Directorate, Compliance Programs Branch, of the Canada Revenue Agency ("CRA").

5. On 21 July 2015, the plaintiffs cross-examined Stephanie Smith, and on 22 July 2015 they

cross-examined Sue Murray.

PART II - ISSUES

6. Should any portion of the Smith Affidavit or the Murray Affidavit be struck?

PART III - SUBMISSIONS

Prejudice must be demonstrated to justify striking an affidavit

7. Unlike in the expert witness context, this Court has made clear that the party moving to strike all

or part of an affidavit of a lay witness should be prepared to demonstrate how it would suffer

prejudice if that affidavit were admitted. For example, in Sawridge Band v. Canada, after

noting deficiencies with an affidavit, Hugessen J. observed:

[6] That said, I have not been persuaded that the affidavit should be struck. In
my view, in a sane modem procedure, irregularities in proceedings should not be
made the subject of motions and should not require the Court to give orders striking
out or correcting such irregularities unless the party attacking the irregularity can
show that it suffer some sort of prejudice as a result thereof. I put that point squarely

, .'~.'. ."

1 .0U ,.-.'
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to counsel for the interveners and the only prejudice he was able to suggest to me
that his clients might suffer was that the Court, when it hears the main motion, might
be induced to believe that these. highly tendentious allegations in the affidavit were
uncontested matters of fact. I think that counsel is ascribing to the Court a degree of
gullibility which I hope he is not justified in doing. Accordingly, absent any showing
of prejudice and notwithstanding that almost all of the affidavit is irregular and
should not be before the Court, I have no grounds that would justify.me in striking it
out. Counsel for the interveners admits readily that virtually every paragraph of the
affidavit is proper argument and can properly be made by counsel for plaintiffs and
indeed has been made by counsel for plaintiffs in his written submissions in support
of the main motion. I am therefore going to dismiss the motion to strike the
affidavit.!

8. Similarly, in the summary judgement context, in TPG Techonology Consulting Ltd .v. Canada,

Near 1. obsereved:

[29] The caselaw of this Court emphasizes that the discretion to strike out
affidavits ought to be exercised sparingly and only where it is in the interests to do
so, for example where a party would be materially prejudiced or where not striking
. would impair the orderly hearing of the application.2

9. Further, this Court has held that portions of affidavits providing general background

information that may assist the judge should not be struck,3

10. This is to be contrasted with the expert witness context, where the party leading the evidence

bears the burden of establishing its admissibility based on the well-established Mohan criteria,

and the Supreme Court has recently stressed the importance of the judicial gate-keeping role in

preventing the admission of inappropriate expert evidence.4 A party need not show prejudice to

prevent the filing of inadmissible expert evidence.

The Plaintiffs have asserted no prejudice

11. The plaintiffs have made no effort to suggest any prejudice they would suffer by the admission

of any portion of the Smith or Murray Affidavit. This is reason enough to dismiss the motion.

1 Sawridge Bandv. Canada, [2000] F.C.J. No. 192 (T.D.), Defendants' Motion Record, Tab 38.
2 TPG Techonology Consulting Ltd v. Canada, 2011 FC 1054, reversed on other grounds 2013 FCA 183, Defendant's
Motion Record, Tab 3C.
3 Armstrong v. Canada (Attorney General), 2005 FC 1013, at para. 40, Defendants' Motion Record, Tab 3A.
4 White Burgess Langille Inman v. Abbot and Haliburton Co., 2015 SCC 23, at paras. 1; 23, 48, Defendants' Motion
Record, Tab 3D.

1 1
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The Plaintiff s hearsay arguments

12. Though they are presented last in the plaintiffs' representations on this motion, the defendants

will deal first with the plaintiffs' assertion that portions of the Murray Affidavit are inadmissible

hearsay. The plaintiffs assert that the first sentence of paragraph 14, the second sentence of

paragraph 15, and the first sentence of paragraph 22 are inadmissible on this basis. These

sentences read:

14. The CRA has no knowledge, or reason to believe, that any of our treaty
partners disagree with this understanding of Canada's bilateral tax conventions.

15. . .. I am not aware that any DECD member State has published an
observation questioning or rejecting the Commentary's interpretation of the
"foreseeably relevant" standard and how it applies to automatic exchanges of
information.

22. IRS officials have communicated to CRA officials that the information that
Canada will exchange with the US pursuant to the IGA will be highly relevant to the
administration of US domestic tax laws for similar reasons.

13. None of these assertions are made for an impermissible hearsay purpose. Each is directed at

establishing the information that CRA has and is not put forward to establish the truth of what

third parties have said. Indeed, the passage excerpted from paragraph 15 of the Murray

Affidavit does not even assert that any out of court statement was. made at all, let alone rely on

such a statement for the truth of its contents.

;

14. What information the CRA has regarding partner jurisdictions' understanding of treaty

obligations is directly relevant to how CRA interprets and applies treaties, because, in

interpreting a treaty.' the parties attempt to give effect to a shared intention. If CRA had

information suggesting that another country was of the view that a treaty meant something

different than CRA understood it to, this would have to be taken into account by both CRA and

any reviewing court when considering the treaty.

1 2
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15. That the shared intentions of the treaty partners, including how those intentions are revealed

through the application of the treaty, is relevant to treaty interpretation is set out in the Vienna

Convention on the Law of Treaties. Article 31 provides:

1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its
object and purpose.

2. The context for the purpose of the interPretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the
parties in connexion with the conclusion of the treaty; (b) any instrument
which was made by one or more parties in connexion with the conclusion of
the treaty and accepted by the other parties as an instrument related to the
treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions; (b) any
subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation; (c) any relevant rules of
intemationallaw applicable in the relations between the parties.s

[Emphasis added]

16. Canada's knowledge of its treaty partners' statements regarding the appropriate interpretation of

their various treaties is not impermissible hearsay and is directly relevant to how Canada will

interpret and apply that treaty. This is true regardless of whether a representation from a foreign

government accurately relays that government's view of the treaty.

The impugned portions of the affidavits are not inadmissible argument or opinion

17. The defendants dealt with the plaintiffs' hearsay objections at the outset because the balance of

the complaints made, that the affidavits contain argument or opinion, are of no practical

consequence to the summary trial motion. If the plaintiffs are correct and any of the statements

made in the Smith or Murray Affidavit stray impermissibly into opinion on matters of Canadian

5 Vienna Convention on the Law of Treaties, Article 31, Defendants' Motion Record, Tab 3E.

1 3
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law or argument, then the defendants adopt them as argument in the summary trial motion. As

the plaintiffs have asserted no prejudice, there is no need to pick through the affidavits to

determine if any assertion might be labelled as argument.

18. Nevertheless, the defendants say the various portions of the Smith and Murray Affidavits of

which the plaintiffs complain are not in fact argument or opinion on matters of Canadian law,

but rather are proper assertions of fact or general background information.

19. The plaintiffs assert that paragraph 2 and the first sentence of paragraph 3 of the Murray

affidavit are legal opinion evidence. Those paragraphs read:

2. The CRA's statutory mandate is to administer and enforce a wide range of
federal tax legislation, including the Income Tax Act, RSC 1985, c. 1 (5th Supp). The
Minister of National Revenue (the "Minister") is responsible for administering and
enforcing the 'Income Tax Act, and the CRA has the authority to exercise all the
powers and' to perform all the duties of the Minister under that Act. .

3. The CRA's authority to administer and enforce the Income Tax Act includes the
responsibility to administer Canada's compliance with its network of bilateral tax
conventions and international tax agreements, including those agreements that touch
on information exchange among tax authorities.

This evidence explains the CRA's understanding of its role generally and in the context of

information exchange. It is presented as general background, not legal argument.

20. The plaintiffs assert that paragraph 9 of the Murray Affidavit is argument. That paragraph

reads:

9. In discharging its duties, the CRA's EOI program operates under policies,
procedures and other standards to ensure that taxpayer information is handled
appropriately and is exchanged in accordance with the terms of Canada's
International Tax Agreements.

This evidence is not argument; it asserts as a matter of fact some of CRA's goals In

administering exchange of information.

1 4
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21. The plaintiffs assert that last sentence in paragraph 13 of the ¥urray Affidavit is argument.

That sentence reads:

13.... Further, the CRA administers Canada's bilateral tax convention on the basis
that the "foreseeably relevant" and "may be relevant" standards apply to all three
types of information exchange and CRA ensures that the automatic and routine
exchange of taxpayer information does meet the standard of foreseeable relevance.

Again, this paragraph sets out as a matter of fact CRA' s approach to administering exchange of

information.

22. The plaintiffs assert that the first sentence of paragraph 15 of the Murray Affidavit is argument.

That sentence reads:

15. The CRA's administration of the "foreseeably relevant" and "may be relevant"
standards in the context of exchange of information accords with the Commentary to
the GECD's Model Tax Convention.

Once again, this paragraph is an assertion of fact as to the guidance. CRA follows ill

administering exchange of information.

23. The plaintiff asserts that paragraph 18 is also argument, with the exception of the first two

sentences. This section reads:

18. Furthermore, in practice it is impossible to establish whether there would be
any impact on a tax liability in the receiving State for a taxpayer identified in a
proposed exchange of information. The CRA would have to know all of the treaty
partner's domestic tax laws and all of the facts relating to each particular taxpayer's
tax situation under those laws for each taxation year. The CRA does not possess that
information, nor does the CRA have a mandate to obtain it. Further, the CRA does
not have the mandate or expertise to interpret and apply Canada's treaty partners'
domestic tax laws as would be required to undertake this analysis.

Again, this is not argument, but is a statement of fact within the knowledge of Ms. Murray.

Whether the CRA has the mandate, knowledge base, or technical ability to interpret and apply

the entirety of a foreign country's taxation law to determine which Canadian taxpayers also

have liabilities in that country is not a matter of opinion.

15
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24. The.plaintiffs assert that the first sentence of paragraph 7 of the Smith Affidavit is impermissible

legal argument. That sentence reads:

7. The Model Tax Convention on Income and on Capital of the Organization for
Economic Co-operation and Development (the "OECD model") allows all three
forms of exchange - upon request, spontaneous and automatic.

However, that sentence cannot be read in isolation. The balance of the paragraph explains, as a

fact, that this is recognized in the commentary to the model since the original publication in

1977, and that no member has registered an observation excluding automatic exchange of

information or published a position to that effect. These are assertions of fact, setting out the

Department of Finance's understanding of what types of exchange of information are

authorized under the Model Tax Convention. As explained above, Canada's understanding of

what is authorized by a model tax treaty, and by extension the real treaties based on that model

to which it is a party, is relevant to interpreting such treaties under the Vienna Convention on

the Law of Treaties.

25. The plaintiffs say that paragraph 8 of the Smith Affidavit is a matter of opinion. That paragraph

reads:

8. Canada has a network of 92 bilateral tax conventions (in force). All of these
conventions include exchange of information provisions that are based on the OECD
Model.

Whether a convention that Canada entered into was based on a particular model or not is an

assertion of fact, not opinion. The Department of Finance is the architect of Canada's bilateral

tax conventions and has actual knowledge of whether the provisions of those conventions were

based on a particular model.

26. Furthermore, in cross-examination, Ms. Smith clarified that when she stated that the provisions

were "based on" the OECD Model she was referring to the fact that "they generally use the

same or very similar wording to what appears in the current or past versions of the OECD

Model Convention.,,6

6 Defendants' Motion Record, Tab 1, page 8.

"-';"

1 6
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27. The plaintiffs assert that the first sentence of paragraph 9 of the Smith Affidavit is argument.

That paragraph reads:

9. Existing automatic exchange of information regimes demonstrate their
widespread use and acceptance.

This is simply an assertion of fact, that automatic exchange of information regimes enjoy

widespread use and acceptance, accompanied by evidence supporting that fact, the wide variety

of automatic exchange of information regimes currently in place.

28. Finally, the plaintiffs assert that paragraph 10 of the Smith Affidavit is inadmissible as opinion

or argument. That paragraph reads:

10. In accordance with Article XXVII of the Convention Between the United States
and Canada with Respect to Taxes on Income and Capital (the "Convention") ... , the
exchange of information for tax purposes is authorized, including on an automatic
basis.

This is an assertion of fact as to the interpretation of the Convention that is taken by one of the

parties to that treaty, a fact relevant when interpreting that treaty pursuant to the Vienna

Convention on the Law of Treaties.

1 7
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PART IV-ORDERSOUGHT

29. That the motion to strike portions of the Smith and Murray Affidavits be dismissed.

30. Costs of this motion in any event of the cause.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

DATED at the City of Vancouver, in the Province of British Columbia, this 30th day

of July, 2015.

.&~Y'
William F. Pentney, Q. .
Deputy Attorney General of Canada
Per: Michael Taylor

Department of Justice
B.C. Regional Office
900-840 Howe Street
Vancouver, British Columbia
V6Z'2S9

Tel: (604) 666-3049
Fax: (604) 775-5942
File: 6966881

Solicitor for the Defendants

TO: The Registrar
Federal Court of Canada

AND TO: Joseph J. Arvay, Q.c.
Farris, Vaughan, Wills & Murphy LLP
Barristers and Solicitors
P.O. Box 10026 Pacific Centre
2500 -700 West Georgia Street
Vancouver, British Columbia
V7Y IB3
Solicitor for the Plaintiffs
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PART V - LIST OF AUTHORITIES

Case Law

1. Armstrong v. Canada (Attorney Genera!), 2005 FC 1013.

2. Sawridge Bandv. Canada, [2000] F.C.J. No. 192 (T.D.).

3. TPG Techonology Consulting Ltd v. Canada, 2011 FC 1054, reversed on other grounds
2013 FCA 183.

4. White Burgess Langille Inman v. Abbot and Haliburton Co., 2015 SCC 23.

International Treaties

1. Vienna Convention on the Law of Treaties, Article 31.

1 9
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Case Name:
Armstrong v. Canada (Attorney General)

Between
Charles Frederick Armstrong, applicant, and
Attorney General of Canada, respondent

[2005] F.C.J. No. 1270

[2005] A.C.F. no 1270

2005 .FC 1013

2005 CF 1013

141 A.C.W.S. (3d) 5

Docket T-690-05

Federal Court
Ottawa, Ontario

Lemieux J.

Heard: June 28, 2005.
Judgment: July 26, 2006.

(44 paras.)

Administrative law -- Judicial Review and statutory-appeals.

Motion by the respondent Attorney General for an order striking out various paragraphs from and an
exhibit to the affidavit ofthe officer, Armstrong, in support of his application for judicial review of a
decision of the Judge Advocate General dismissing his employment grievance. The Attorney General
maintained that the offending paragraphs and exhibit were either irrelevant or constituted beliefs,
argument, opinions and or conclusions of law as opposed to statements of fact. The exhibit was a
Ministry opinion with respect to a similar grievance filed by an officer who held a different position.
The Attorney General had not yet filed its opposing affidavit.

HELD: Motion allowed in part. The thrust of the Federal Court Act and the'Federal Court Rules was
to expedite applications for judicial review, without unnecessary interruption by interlocutory
motions. Nevertheless, the exhibit was irrelevant in relation to Armstrong's grievance and had to be
stuck. While many of the paragraphs did contain argument or beliefs as opposed to facts, there was no

http://www.lexisnexis.com/ca/legal/delivery/PrintDoc.do ?fromCartFullDoc=false&fileSi... 2015-07 -29

http://www.lexisnexis.com/ca/legal/delivery/PrintDoc.do
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useful purpose in striking them from the affidavit, as they could properly have been found in
Armstrong's memorandum of argument. Neither would retaining them have impeded the orderly
disposition of the application. It was improper for the Attorney General to have moved without first
providing its own affidavit.

Statutes, Regulations and Rules Cited:

Federal Court Act

Federal Court Rules, 1998 Rule 81

Queen's Regulations and Orders Article 1.04, Article 1.23, Article 9.07, Article 9.08

Counsel:

Daria A. Strachan, for the applicant. ..

Elizabeth Richards, for the respondent.

REASONS FOR ORDER AND ORDER

1 LEMIEUX J.:-- The respondent, the Attorney General of Canada, seeks a double barrelled order
from this Court namely:

(1) an order striking out Exhibit "G" of the affidavit of Charles Frederick
Armstrong as irrelevant and solicitor-client privileged; and

(2) an order striking out paragraphs 10, 11,12, 13, 15, 17, 18, 19,28,29,
30,31,32,33,34,35,36,39,40,41,42,47 and 48 of that same
affidavit.

2 The respondent also seeks an ancillary order from this Court granting to the Attorney General of
Canada an extension of time of 30 days from the final determination of the motion to serve and file its
affidavits in response to the applicant's affidavit.

3 The Attorney General of Canada submits that Exhibit "G" to the applicant's affidavit and
paragraph 19 of that affidavit contain or refer to privileged communications between the Canadian
Forces and the Judge Advocate General's Office, legal adviser to the Canadian Forces, and the
privilege attaching to those communications has not been waived. It is also said that Exhibit "G"
contains material which was not before the decision-maker and is not relevant to the matters at issue
in the applicant's application for judicial review.

4 The grounds for striking out the several paragraphs of the applicant's affidavit is that those'
paragraphs are argument, opinions and/or conclusions of law and do not constitute statements of facts.

FACTS

5 Charles Frederick Armstrong is a Primary Reserve Officer with the Canadian Forces Reserve
Service holding the rank of Lieutenant-Colonel. He began his service with the Canadian Forces

http://www.lexisnexis.com/ca/legal/delivery/PrintDoc.do?fromCartFullDoc=false&fileSi. .. 2015-07 -29

http://www.lexisnexis.com/ca/legal/delivery/PrintDoc.do?fromCartFullDoc=false&fileSi.
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Regular Force on August 8, 1974, and subsequently transferred to the Canadian Forces Reserve Force
on August 20, 1991.

6 He has been employed since July 22, 2002, as a Project Officer and Manager in the Directorate of
Official Languages ("DOL") at National Defence Headquarters ("NDHQ").His position as Project
Manager is scheduled to continue until at least July 2006.

7 On October 23,2002, he grieved, in accordance with the internal grievance procedures in the
Canadian Forces, the classification of his duties at DOL as Class "B" service rather than Class "C"
service. His Class "B" classification arose out of the implementation by the Canadian Forces ofa new
classification policy for the Reserve Force to take effect on or after April 1, 2003, coupled with a
transitional Class "C" policy effective immediately on March 2, 2002, when the new Reserve
Employment Framework Policy and the transitional Class "C" policy were issued through a document
known as CANFORGEN 023102. Part of the transitional Class "C" policy provided that new
agreements for service in non operational positions would normally be authorized as Class "B" but
there could be exceptions in extraordinary circumstances.

8 On April 30, 2003, the initial grievance authority, the Director General, Military Human
Resource Policy and Planning denied his grievance. He then appealed to the final grievance authority
Colonel A. F. Fenske, Q.C., Director General, Canadian Forces Grievance Authority who, on
February 28, 2005, dismissed his grievance.

9 In his decision, Colonel Fenske dismissed Lieutenant-Colonel Armstrong's arguments that:

(1) CANFORGEN 023/02 was in conflict with Queen's Regulations and
Orders ("QR&O") articles 9.07 (Class "B") Reserve Service and 9.08
(Class "C") Reserve Service and that the release of CANFORGEN
023/02 resulted in the misapplication of the QR&Os;

(2) CANFORGEN 023/02 is contrary to QR&O article 1.23 (authority of
the Chief of Defence Staff to issue orders and instructions) which
restricts the authority of the Chief of Defence Staff ("CDS ") to issue
policy or directions, which is in accordance with the applicable QR&O
when the Governor in Council issues that QR&O; and

(3) his employment at the DOL is full-time and in a Regular Force
establishment position and that, in accordance with article 9.08 of the
QR&O, his term of service should be Class "C" service.

10 Colonel Fenske concluded Lieutenant-Colonel Armstrong was hired on full-time service, for
duties of a temporary nature, when it was not practical to employ a member of the Regular Force. In
his assessment, this was an appropriate call-out on Reserve Class "B" service. He was of the view
there was no evidence in his file that CDS or his delegate authorized him in a Regular Force
establishment position or that he authorized his employment in operations.

11 In dismissing Lieutenant-Colonel Armstrong's arguments as to the validity and applicability of
CANFORGEN 023/02, Colonel Fenske agreed with the grievor's assertion that the Governor in
Council's Regulations prevail over CDS issued orders but concluded the grievor's interpretation of
articles 9.07 and 9.08 of the QR&O was incomplete stating that both ofthese articles make the call-
out decision conditional upon the approval of the CDS thus providing substantial management
discretion in determining whether to use Class "B" or Class "C" service and that article 9.08 explicitly
gave CDS the authority to approve thos.e operations to which Class "C" service applies.

http://wwwJexisnexis.com/ca/legal/delivery/PrintDoc.do?fromCartFullDoc=false&fileSi. .. 2015-07 -29

http://wwwJexisnexis.com/ca/legal/delivery/PrintDoc.do?fromCartFullDoc=false&fileSi.


Page 4 ef 10

12 It is frem Celenel Fenske's decisien, which he received en March 21, 2005, that Lieutenant-
Celenel Armstreng filed en April 20, 2005, his applicatieri fer judicial review. He seeks to.quash
Celenel Fenske's decisien and requests a declaratien that he has been previding the military with
Class "C" service since July 22, 2002, until the present, in accordance with article 9.08 efthe QR&O
and further declaratiens cencerning retroactive salary adjustments and benefits ceverage in
accerdance with Class "C" service.

13 Lieutenant-Celenel Armstrong, in his judicial review applicatien, challenges Celenel Fenske's
decisien en a number ef grounds including the ground that the Final Grievance Autherity ,
misinterpreted varieus articles efthe QR&Os namely articles 1.04,9.07 and 9.08 and the ground that
the Final Grievance Autherity erred in law and acted beyend its jurisdictien in failing to. recegnize
that CANFORGEN 023/02 was in cenflict with article 1.23 ef these Regulatiens.

14 It was en June 3, 2005, that Lieutenant-Celenel Armstreng filed his main affidavit in suppert ef
his judicial review applicatien which is the subject matter ef the respendent's metien befere me. As
neted, the respendent has yet to. file respending affidavits to.Lieutenant-Celenel Armstreng's main
affidavit.

15 In suppert ef the relief seught, the respendent filed the affidavits ef Lieutenant-Celenel Blais
and Celenel Fenske, beth dated June 21,2005. Lieutenant-Celenel Armstreng filed a respending
affidavit to. the respendent's metien to. strike.

16 The purpese ef Celenel Blais' affidavit was to.detail the circumstances surreunding the legal
epinien he received from the Office efthe Judge AdvQcate General ("JAG") efthe Canadian Armed
Ferces.

17 It was Lieutenant-Celenel Blais who. requested the legal epinien regarding the l,egality ef
CANFORGEN 023/02 in his capacity as Directer to. the Assistant Deputy Ministry (Human
Reseurces - Military) Secretariat since ene efhis respensibilities was to. investigate and prepare
grievances fer adjudicatien.

is The grievance he was cencerned with was net the applicant's grievance but ene filed en June 3,
2002, by Lieutenant Judy Embersen who. challenged the validity ef CANFORGEN 023/02. He states
that ene ef his respensibilities in respect ef her grievance was to. review it, cemplete further
investigatien if required, autherize disclesure ef infermatien that ceuld be released to.her and ebtain
cemments frem her befere ferwarding her file to.adjudicatien.

19 In his affidavit, Lieutenant-Celenel Blais indicates that en September 18, 2002, he ferwarded
certain decu:ments, including the legal epinien he received from JAG, to.the Dispute Reselutien and
Investigatien Officer efthe Canadian Ferces Suppert Unit (Ottawa) with a request that the efficer
disclese all efthe enclesed decumentatien to.Lieutenant Embersen in erder to. assist her with making
written representatiens that he weuld then ferward to.the adjudicater. In his affidavit, he states he
reviewed the file and is aware the JAG epinien was, at his request, subsequently released to.
Lieutenant Embersen by Celenel Cyr, Cemmandant efthe Canadian Ferces Suppert Unit (Ottawa).

20 In his affidavit, Celenel Fenske states he reviewed the entire grievance file efLieutenant-
Celenel Armstreng befere making his decisien. He states the applicant's file centained no. legal
epmIOns.
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21 In his responding affidavit, the applicant exhibits his May 30, 2005 e-mail to Lieutenant
Emberson in which he specifically requested her permission to use the disclosure information she had
received from Colonel Cyr in connection with her grievance. As noted, the JAG opinion was part of
the disclosure package. Permission for use was granted to the applicant by Lieutenant Emberson.

ANALYSIS

(a) Issues surrounding solicitor-client privilege

22 Counsel for the applicant did not contest the JAG opinion was clothed with solicitor-client
privilege. The position taken by her was that the JAG opinion had been voluntarily disclosed and, as a
result, the privilege waived. Counsel for the respondent countered by stating the JAG opinion was
disclosed either by inadvertence or'was waived without authority which could only be given by the
Minister of National Defence or his delegate and, in any event, such opinion was irrelevant to the
applicant's grievance since it related to Lieutenant Emberson's grievance and not his and also was not
before the decision-maker. '

23 I accept the authorities cited to me by both parties that inadvertent disclosure of a document
otherwise covered by solicitor-client privilege may not amount to a waiver of that privilege and that a
judge has the discretion to determine whether, in such circumstances, the privilege has been waived
(see Airst v. Airst (1998),37 O.R. (3d) 654, and United States of America v. Levy, [2001] O.l No.
864, both decisions of the Ontario Superior Court of Justice; see also, Double-E Inc. v. Positive
Action Tool Western Ltd., [1989] 1 F.e. 163) a decision of Justice Muldoon of this Court and the
decision of Metcalfe and Metcalfe, [2001] M.J. No. 115,2001 MBCA 35, a decision ofthe Manitoba
Court of Appeal.

24 During argument, I indicated to counsel for the Attorney General of Canada that the evidence
the disclosure ofthe JAG opinion was inadvertent or accidental was weak. I observed that the only
evidence on the point was from Lieutenant-Colonel Blais but he was not the person who made the
disclosure to Lieutenant Emberson. That person was Colonel Cyr who had not provided an affidavit to
the Court on the issue. On the other hand, the evidence I had suggested the JAG opinion was
voluntarily and conscientiously disclosed to Lieutenant Emberson so that she could comment on the
legality of the new policy in the context of her grievance. I note Lieutenant-Colonel Blais specifically
said in his affidavit that in forwarding the JAG opinion he knew it would be disclosed .

.25 Counsel for the Attorney General of Canada conceded that disclosure by inadvertence of the
JAG opinion was not her strong suit. She focussed her argument on the immateriality ofthe JAG
opinion for the purposes of Lieutenant-Colonel Armstrong's judicial review application.

26 Likewise, I indicated to counsel for the Attorney General of Canada that I would not rule on the
alternative argument counsel put forward, that is, disclosure or waiver of solicitor-client privilege was
not authorized by proper persons in the hierarchy of the Department of National Defence. Again, the
person who disclosed the JAG opinion, Colonel Cyr, did not provide any affidavit as to whether he
was authorized specifically or by implication to disclose the JAG opinion in the particular
circumstances it was requested and for the particular purposes it was disclosed. I indicated to counsel
for the Attorney General that if I had to rule on the point, I would require supplemental affidavits and
cross-examinations on the point.

27 I have reviewed several times the JAG opinion and the reference made to it by the CDS in his
consideration of Lieutenant Emberson's grievance which he dismissed at the final grievance level on
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October 6, 2004. General Henault stated that in reviewing the JAG opinion which he agreed with and
the evidence on file, he found that the conclusion in the JAG opinion was based on the premise that
Lieutenant Emberson's employment position was a permanent establishment position which he found
was not the case.

28 I agree with counsel for the Attorney General that the JAG opinion should be struck from
Lieutenant-Colonel Armstrong's affidavit on the grounds that it is irrelevant to his judicial review
application. I come to this conclusion for several reasons:

(1) Colonel Fenske did not have the JAG opinion before him and did not
rely on it in dismissing the applicant's grievance at the final level.

(2) The JAG opinion was specific to the circumstances of Lieutenant
Emberson's grievance and to the circumstances of her employment in
Class "B" service related to the specific position she held. In this
respect, the JAG opinion is of no assistance to Lieutenant-Colonel
Armstrong.

(3) The JAG opinion does not, as the applicant asserts, proffer any
conclusion as to the invalidity of CANFORGEN 023/02. Rather, it
deals with the proper exercise of discretion.

(4) .The JAG opinion neither advances nor limits the arguments he can put
forward in his case.

(b) Striking out particular paragraphs of the applicant's affidavit

29 As noted, the second prong to the Attorney General's motion is to strike particular paragraphs of
Lieutenant-Colonel Armstrong's affidavit in support of his judicial review application.

30 As pointed out by counsel for the respondent, her motion is not one which seeks to strike out the
applicant's application for judicial review or to strike out his entire affidavit in support of that
application. It simply seeks to strike out certain parts of the applicant's affidavit on the grounds, as
noted, that those offending paragraphs were argument, opinions or conclusions of law and do not
constitute statements of fact.

31 Counsel for the respondent pointed to Rule 81 of the Federal Courts Rules, 1998, to the effect
that "affidavits shall be confined to facts within the personal knowledge ofthe deponent, except on
motions in which statements as to the deponent's belief, with the grounds therefor, may be included".

32 She cited the decision in First Green Park Pty. Ltd. v. Canada (Attorney General) (1976), 70
c.P.R. (3d) 217, a decision by Justice Richard, as he then was. Justice Richard held it was improper
for a deponent to provide information to the Court that contains speculation, makes legal arguments or
draws conclusions of law. He pointed out that legal argument is a matter for counsel. (See to the same
effect, the Federal Court of Appeal's decision in Deigan v. Canada (Minister ofIndustry), [1996]
F.C.J. No. 1360, where Justice Hugessen, as he then was, struck out certain paragraphs of the
applicant's affidavit on the grounds, for the most part, the struck paragraphs were tendencious,
opinionated, argumentative, or improper and that the judge was right to reject them).

33 Counsel for the respondent cited two decisions by Prothonotary Hargrave, the first being the
case of Global Enterprises International Inc. v. The Aquarius, [2002] 3 F.C. 50 and his decision in
Alcorn v. Canada (Commissioner of Corrections), [1998] F.C.J. No. 1463.
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34 Counsel for the applicant responded by relying on the Federal Court of Appeal's decision in
David Bull Laboratories (Canada) Inc. v. Pharmacia Inc., [1995] 1 F.C. 588, a case in which the
respondent sought to strike out the applicant's application for judicial review where the subject matter
concerned the Patented Medicines (Notice of Compliance) Regulations. In that case, Justice Strayer
stressed the point that judicial review applications must be heard and determined without delay and in
a summary way (see section 18.4(1) of the Federal Courts Act) which fundamentally differs from
actions where the rules require precise pleadings and the facts upon which they are based. This led
Justice Strayer to state the direct and proper way to contest an originating notice of motion which the
respondent thinks to be without merit is to appear and argue at the hearing of the motion itself. Justice
.Strayer stated the case before him well illustrated the "waste of resources and time in adding on to
what is supposed to be a summary judicial proceeding and process of an interlocutory motion to
strike'! .

35 Counsel for the applicant referred me to several other cases including Justice Hugessen's
decision, as a member of the Trial Division, in Sawridge Band v. Canada, [2000] F.C.J. No. 192,
.where he was faced with a motion to strike an affidavit. I reproduce paragraphs 5 and 6 of his
decision:

para. 5 Dealing first with the motion brought by the iriterveners that the
affidavit of Clara Midbo should be struck out as it is an improper affidavit
within the meaning of the Rules, I may say that upon examination of that
affidavit, I have no doubt whatever that it is improper. It is replete with
conclusory and argumentative allegations, almost all of them being on
matters of law as to which the deponent is not apparently qualified. Iset out
below, simply by way of example, paragraphs 3 and 4 of the affidavit in
which the deponent attempts to interpret the pleadings, the Rules and various
orders that have been made in this case, something which she is eminently
unqualified to do and something which is clearly not a matter for evidence in
any event:.

para. 6 That said, I have not been persuaded that the affidavit should be
struck. In my view, in a sane modern procedure, irregularities in proceedings
should not be made the subject of motions and should not require the Court
to give orders striking out or correcting such irregularities unless the party
attacking the irregularity can show that it suffer some sort of prejudice as a
result thereof. I put that point squarely to counsel for the interveners and the
only prejudice he was"able to suggest to me that his clients might suffer was
that the Court, when it hears the main motion, might be induced to believe
that these highly tendentious allegations in the affidavit were uncontested
matters of fact. I think that counsel is ascribing to the Court a degree of
gullibility which I hope he is not justified in doing. Accordingly, absent any
showing of prejudice and notwithstanding that almost all of the affidavit is
irregular and should not be before the Court, I have no grounds that would
justify me in striking it out. Counsel for the interveners admits readily that
virtually every paragraph of the affidavit is proper argument and can
properly be made by counsel for plaintiffs and indeed has been made by
counsel for plaintiffs in his written submissions in support of the main
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motion. I am therefore going to dismiss the motion to strike the affidavit.
[emphasis mine]

36 Another case referred to by the applicant was another decision by Justice Richard as a member
of the Trial Division in Unitel Communications Co. v. MCI Communications Corp., [1996] F.C.J. No.
1126, where he refused to strike out an affidavit. I cite paragraph 6 of his decision:

para. 6 Counsel for the Canadian defendants relied on a judgment of this
court in Home Juice Company v. Orange Maison Limited, (1967), 52 C.P.R.
175, [1], a decision of the then President Jackett. In that case, objection had
been taken to the relevancy or admissibility of affidavits filed in trade mark
proceedings and Mr. Justice Jackett lOOKedat the timeliness of the
application to strike. He said:

"As a practical matter, the most efficient and economical way of
deciding such questions is by having them so raised and decided at the
hearing and as a practical exercise of judicial discretion the parties
should not be permitted to raise them before the hearing. The two
exceptions of that general rule that I contemplate at the moment are:

(a) where a party has to obtain leave to admifevidence and iUs
obvious in the view of the court that it is inadmissible, and;

(b) where the court can be convinced that as a practical matter the
admissibility of the affidavits filed by one of the parties should
be considered some time before the hearing so that the hearing
can proceed in an orderly manner." [emphasis mine]

37 A final case cited by counsel for the applicant was that of Chopra v. Canada (Treasury Board),
[1999] F.C.J. No. 835. In that case, Justice Dub6 expressed the following view at paragraph 6 of his
reasons:

para. 6 On the other hand, there is also jurisprudence to the effect that the
Court has no jurisdiction to strike out affidavits by way of motion in
anticipation of a judicial review proceedings. The appropriate procedure is to
leave the affidavit for evaluation by the judg~ who hears the application on
the merits [5]. Judicial review is a summary procedure, the focus of which is
advancing the application along to the hearing stage as expeditiously as
possible. The ultimate adequacy of the allegations and evidence must be
addressed by the judge hearing the application on its merits [6]. There is an
exceptional discretion to strike out affidavits but it ought to be exercised
sparingly. To maintain the efficiency of judicial review proceedings,
interlocutory contests as to affidavits should be discouraged and be left to be
dealt with by the judge hearing the application. [emphasis mine]

38 In the circumstances before him, Justice DuM was of the view the affidavit which was sought to
be struck was so substantial and considerable that it would be unfair to the applicant to let it proceed
for judicial review without dealing with it. In his view, it would assist the orderly progress of the
judicial review if the matter was disposed of in advance of the hearing.
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39 He did not strike the impugned affidavit because that affidavit contained general background
information that could be of assistance to the presiding judge over the judicial review. He allowed the
applicant to file a responding affidavit.

40 It is clear, in my view, that judicial review under the Federal Courts Act focusses on decisions
made by federal authorities in the exercise of statutory powers. Parliament has mandated that such
applications shall be dealt with as expeditiously as possible. This mandate is the springboard for the
jurisprudence which holds that applications to strike affidavits or portions of affidavits in judicial
review applications is a discretion which should be exercised sparingly and be granted only in cases
where it is in the interest of justice to do so, for example or in cases where a party would be materially
prejudiced, where not striking an affidavit or portions of an affidavit would impair the orderly hearing
of the application for judicial review if the matter was not dealt with at an early stage. On the other
hand, parts of an affidavit which provides general background information which may assist the judge
should not be struck.

41 The paragraphs which the Attorney General of Canada seeks to strike have, in my view, one of
two dominant characteristics.

42 On the one hand, many paragraphs contain legal argument and many of them refer to
appropriate provisions of the governing legislation or regulations and at times quote from dictionaries
in order to provide the ordinary meaning to words found in legislation or regulations. Such references
are improper but, in my view, such paragraphs need not be struck for the reason given by Justice.
Hugessen in SaWridge, supra, because there is no prejudice to the respondent. In addition, there is no
useful purpose in doing so as those paragraphs are proper argument and can properly be made by
counsel for the applicant in his memorandum of argument when he files his motion record.

43 On the other hand, many ofthe paragraphs contain expressions of Lieutenant-Colonel
Armstrong's personal belief based on his knowledge and experience. While certain paragraphs may be
improper, no prejudice to the respondent arises and, in my view, it cannot be said ,that leaving those
paragraphs intact in the applicant's affidavit will impede the trial judge in the orderly disposition of
the judicial review application. I am not prepared to strike those paragraphs particularly when the
respondent has yet to file responding affidavits and the applicant has not been cross-examined.

44 I reiterate the point made in the case law. The thrust of the Act and the Rules is to move
applications for judicial review expeditiously without the unnecessary interruption of interlocutory
motions.

ORDER

IT IS HEREBY ORDERED:

1. Paragraph 19 of Lieutenant-Colonel Armstrong's affidavit and Appendix "G"
to that affidavit are struck.

2. Since success is divided, costs of this motion will be in the cause.
3. Exhibit "G" to Lieutenant-Colonel Armstrong's affidavit shall remain under

seal and be treated as confidential.
4. I make a similar order with respect to the applicant's responding motion

record which contains the JAG legal opinion which is now struck. The
applicant's responding mot~on record is to remain sealed and not placed on
the public record.
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5. The respondent shall have until August 31, 2005, to serve and file
responding affidavits to Lieutenant-Colonel Armstrong's affidavit in support
of his judicial review application.

LEMIEUX 1.
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Indexed as:
Sawridge Band v. Canada

Between
Bertha L'Hirondelle suing on her own behalf and on behalf of

all other members of the Sawridge Band, plaintiffs
(respon~ents), and

Her Majesty the Queen, defendant (applicant), and
Native Council of Canada, Native Council of Canada (Alberta)
and Non-Status Indian Association of Alberta, interveners

And between
Bruce Starlight suing on his own behalf and on behalf of all
other members of the Sarcee Band, plaintiffs (respondents),

and
Her Majesty the Queen, defendant (applicant), and

Native Council of Canada, Native Council of Canada (Alberta)
and Non-Status Indian Association of Alberta, interveners

[2000)F.C.J. No. 192

[2000] A.C.F. no 192

95 A.C.W.S. (3d) 20

Court File Nos ..T-66-86A, T-66-86B

Federal Court of Canada - Trial Division
Toronto, Ontario

Hugessen J.

Heard: February 3, 2000.
Oral judgment: February 3, 2000.
Reasons dated: February 10,2000.

(10 paras.)

Practice -- Evidence -- Affidavits, striking out -- Argument -- Prejudicial matter -- Discovery --
Examination, persons who may be examined.

Motion by interveners to strike out an affidavit filed on behalf of the plaintiffs, and motion by the
plaintiffs for leave to examine representatives of the interveners. A trial judgment had been rendered
and subsequently set aside on appeal on the ground of reasonable apprehension of bias; The
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interveners sought to set aside the affidavit on the ground that it contained conclusory and
argumentative allegations on matters of law as to which the deponent was not qualified. The plaintiffs
argued that as a result of the appeal judgment, the original order granting intervener status was either
spent or had to be revisited and reviewed.

HELD: Motions dismissed. Although the affidavit was irregular, most of it consisted of argument that
could be made properly by counsel. Therefore, in the absence of any demonstrated prejudice, there
was no basis on which to strike it out. The plaintiffs had no right to go on a fishing expedition, hoping
that they would turn up something by forcing the interveners to testify.

Statutes, Regulations and Rules Cited:

Federal Court Rules, Rule 371.

Counsel:

Martin 1.Henderson, Phillip P. Healy and Catherine Twinn, for the plaintiff.
Patrick G. Hodgkinson, for the defendant.
Jacqueline Loignon, for the intervenor, Native Council of Canada.
John Faulds, for the intervenor, Native Council of Canada (Alberta).
Terrance P. Glancy, for the intervenor, Non-Status Indian Association of Alberta.

1 HUGESSEN J. (Reasons for Order, orally):-- I have before me for decision two subsidiary or
incidental motions both brought in the context of a main or principal motion which has been brought
by the plaintiffs and which seeks to strike out the intervention by the interveners or to limit the
participation of the interveners in the trial which is eventually to take place in these matters. I do not
have that principal motion before me at this moment, but it is scheduled to be heard on April 20,
2000.

2 The two subsidiary motions which I do have before me are as follows:

- First, a motion by the interveners in which they seek to strike out the
affidavit of Clara Midbo filed by the plaintiffs in support of their main
motion;

- Second, a motion by the plaintiffs in which they seek leave to examine
representatives of the interveners in connection with the main motion.

3 All motions are brought in these two files which are an outgrowth of an original single file in
which a trial was held, a judgment rendered and that judgment ultimately set aside by the Court of
Appeal on the grounds of reasonable apprehension of bias on the part of the trial judge.

4 Since the decision ofthe Court of Appeal, the nature of the action has arguably been changed.
There has been a substantial amendment to the statement of claim and there have been a number of
interlocutory orders rendered by myself as case management judge which have had the effect of
dividing the actions of the two remaining plaintiffs and striking out the action of a person who was a
third plaintiff in the original action.
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5 Dealing first with the motion brought by the interveners that the affidavit of Clara Midbo should
be struck out as it is an improper affidavit within the meaning of the Rules, I may say that upon
examination ofthat affidavit, I have no doubt whatever that it is improper. It is replete with
conclusory and argumentative allegations, almost all of them being on matters of law as to which the
deponent is not apparently qualified. I set out below, simply by way of example, paragraphs 3 and 4
of the affidavit in which the deponent attempts to interpret the pleadings, the Rules and various orders
that have been made in this case, something which she is eminently unqualified to do and something
which is clearly not a matter for evidence in any event: .

"3. The issue in this case is who has the constitutional authority and jurisdiction
to determine band membership. I am advised by counsel, and verily believe,
that although the original trial interveners' (i.e, NCC (now CAP), NCC(A)
and NSIAA representatives have made public comments and court
submissions to the contrary, this case, as defined by the parties' pleadings, is
clearly not about whether the Indian status provisions of the Indian Act are
valid. Attached hereto as Exhibit 'A' is a copy of a newspaper report from the
Lakeside Leader dated July 16, 1986. The issue to be decided in this case is
whether Parliament or Canada's First Nations communities have the power to
determine their memberships, requiring the Court to determine the aboriginal
and treaty rights of the plaintiffs in the context of s. 35. The case does not,
and properly should not in any way involve the Court in examining how First
Nations or Parliament might exercise their jurisdiction to determine
membership in any particular case or in the future.

4. The proposed interveners rely on rule 369. I am advised by counsel that
while this rule is designed to serve the Court's and parties' common interest
in promoting practicality and efficiency, and reducing expense, it does not
dispense with the fundamental requirement that applications to the Court
require a proper evidentiary record before they can be treated as procedurally
correct or substantively meritorious. In connection with the participation
herein of the trial interveners, they have been granted quasi-party status
without any application or evidentiary record describing the appropriateness
or scope of their intervention in these proceedings as presently constituted by
the parties' pleadings. Moreover, NWAC has been accorded what amounts to
quasi-party status without any application or evidentiary record, and despite
failing to apply for intervener status in the first trial. A review of the history
of the participation of the interveners serves to illustrate the plaintiffs'
complaints. "

6 That said, I have not been persuaded that the affidavit should be struck. In my view, in a sane
modem procedure, irregularities in proceedings should not be made the subject of motions and should
not require the Court to give orders striking out or correcting such irregularities unless the party
attacking the irregularity can show that it suffer some sort of prejudice as a result thereof. I put that
point squarely to counsel for the interveners and the only prejudice he was able to suggest to me that
his clients might suffer was that the Court, when it hears the main motion, might be induced to believe
that these highly tendentious allegations in the affidavit were uncontested matters offact. I think that
counsel is ascribing to the Court a degree of gullibility which I hope he is not justified in doing.
Accordingly, absent any showing of prejudice and notwithstanding that almost all of the affidavit is
irregular and should not be before the Court, I have no grounds that would justify me in striking it out.
Counsel for the interveners admits readily that virtually every paragraph of the affidavit is proper
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I

argument and can properly be made by counsel for plaintiffs and indeed has been made by counsel for I
plaintiffs in his written submissions in support of the main motion. I am therefore going to dismiss the
motion to strike the affidavit. _

7 I tum now to the second motion, that brought by the plaintiffs seeking leave to examine
representatives of the interveners. As I understand the plaintiffs' position, they are of the view either
that the original order given by Mr. Justice McNair over 10 years ago granting intervener status to the
interveners is spent or void or no longer of any force and effect because of the intervening judgment
of the Court of Appeal setting aside the decision in the first trial. Or, alternatively, that if that order is
not spent or void, that it should now be revisited and reviewed because of things that have happened
in the interval, including without limitation, the judgment of the Court of Appeal finding the first trial
to have been tinted by a reasonable apprehension of bias and the subsequent amendment of the
statement of claim and the subsequent orders which have been made and are now in place with
respect to the trial.

8 It seems to me that on either hypothesis the plaintiffs' motion must fail. If, indeed, the original
order of Mr. Justice McNair is spent, that is a matter of legal argument, and no doubt the plaintiffs
will assert that on the return of the main motion. There is no need for evidence, as the plaintiffs seem
to think there should be, to show that the interveners have no continuing right to intervene. If the
plaintiffs are right in the view they take of the thing, then it is for the interveners to show that the
order of Mr. Justice McNair, although spent should be renewed. If they have failed to do so, they will
lose: It is as simple as that. If, on the other hand, the plaintiffs second position prevails and it is
thought that because of what has happened since the first trial, the situation is sufficiently changed
that the order of Mr. Justice McNair should be revisited, and I make no comment on whether or not
that may properly be done, there is no doubt in my view that the burden of making that showing lies
squarely on the plaintiffs. And they must make that showing on their own evidence. Ifthey have facts
which justify the Court setting aside Mr. Justice McNair's order, it is for them to bring those facts
forward. They hl;lveno right on a motion of this sort or indeed, ever, simply to go on a fishing
expedition, hoping that by forcing the interveners to testify they will hit upon something. The classic
Dickensian hope that "something will tum up" is not a solid basis for an application to this Court for
leave to examine a party on a motion. The right given in Rule 371 is restricted to special
circumstances and there has been no showing of such circumstances in my view.

9 I accordingly conclude that with respect to the second motion, it too, should be dismissed.

10 As to costs, it is my view that on the first motion, the motion by the interveners, although the
motion is unsuccessful, it was to some considerable extent justified by the wholly inexcusable
affidavit which I have already described. I accordingly will dismiss that motion but without costs.
With regard to the second motion, it is my view that the motion had no foundation in fact or law and
that the interveners are entitled to their costs to be payable forthwith in any event of the cause. Such
costs are fixed in the amount of $1 ,500 together with allowable disbursements.

HUGESSEN 1.
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Case Name:
TPG Technology Consulting Ltd. v. Canada

Between
TPG Technology Consulting Ltd., Plaintiff, and

Her Majesty the Queen, Defendant

[2011] F.C.J. No. 1273

[2011] AC.F no 1273

2011 FC 1054

396 F.T.R. 276

340 D.L.R. (4th) 151

207 AC.W.S. (Jd) 331

Docket T-494-08

Federal Court
Ottawa, Ontario

NearJ.

Heard: March 22, 23 and 24, 2011.
Judgment: September 7, 2011.

(123 paras.)

Civil litigation -- Civil procedure -- Judgments and orders -- Summary judgments -- No triable issue
-- To dismiss action -- Courts -- Jurisdiction -- Federal courts -- Motion by Crownfor summary
judgment dismissing action against it allowed -- Plaintiff brought action alleging negligence, breach
of contract, inducing breach of contract and intentional interference with economic interests by
unlawful means arising out of solicitation process -- Federal Court had jurisdiction to hear claim -~
Causes of action could not have been raised before Canadian International Trade Tribunal -- No
genuine issue for trial -- No factual basis to plaintiffs claim -- Plaintiff failed to provide evidence to
establish elements of any of its causes of action -- Claim was purely speculative.

Motion by the Crown for summary judgment dismissing the action against it. TPO Technology
Consulting Ltd. ("TPO") brought an action against the Crown alleging negligence, breach of contract,
inducing breach of contract and intentional interference with economic interests by unlawful means.
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The claim arose out of a solicitation process undertaken by the Crown to acquire engineering and
technical support ("ETS") services. TPG was the incu~bent contractor, providing ETS to the Crown
from 1999 until December 2007. TPG was unsuccessful in bidding for a subsequent contract. TPG
sought damages of $251 million. The Crown claimed that the action was an abuse of process and that
there was no genuine issue for trial.

HELD: Motion allowed. TPG's affidavits were not struck. A formal motion would have been required
to strike the affidavits. The Federal Court had jurisdiction to hear the action. The claim alleged causes
of action that were not provided for under the Canadian International Trade Tribunal Act (the "CITT
Act") and could not have been raised before the Canadian International Trade Tribunal. The doctrine
of res judicata did not apply. There was no genuine issue for trial. There was no factual basis to TPG's
claims. A court trial was not the appropriate forum for working out a theory based purely on
speculation, conjecture and bald accusations. TPG failed to provide evidence to establish the elements
of any of its causes of action.

Statutes, Regulations and Rules Cited:

Canadian International Trade Tribunal Att, RSC, 1985, c 47 (4th Supp), ss. 30.1-30.19, s. 30.15

Federal Courts Rules, SOR/98-106, Rule 81, Rule 81(1), Rules 213-219, Rule 213, Rule 214, Rule
215, Rule 215(3)

Counsel:

Ronald D. Lunau, Phuong T.V. Ngo and Martha 1. Savoy, for the Plaintiff.

Michael Ciavaglia and Brian Harvey, for the Defendant.

REASONS FOR ORDER AND ORDER

1 NEAR J.:-- The Plaintiff/Respondent, TPG Technology Consulting Ltd. (TPG) has brought an
action in the Federal Court alleging breach of contract and other tortious conduct on the part of the
Defendant/Moving Party, Her Majesty the Queen (the Crown). The alleged conduct arises from a
solicitation process undertaken by the Department of Public Works and Government Services Canada
(PWGSC) to acquire engineering and technical support (ETS) services for the Information
Technology Services Branch (ITSB)~

2 TPG was the incumbent contractor, providing ETS to the Crown from 1999 until December 2007.
TPG was unsuccessful in bidding for the subsequent contract, which was awarded to CGI Information
Systems and Management Consultants (CGI) on October 31, 2007.

3 TPG seeks to recover damages in excess of $251 ,000,000 for negligence, breach of contract,
inducing breach of contract and intentional interference with economic interests by unlawful means.

4 The present matter is a motion for summary judgement dismissing the action as pleaded' in the
Amended Amended Statement of Claim in whole or. in part, brought by the Crown. The Crown claims
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that the action is an abuse of process and that TPG has failed to establish any genuine issue for which
a trial is warranted.

I. Background

A. Facts

5 TPG is a Canadian corporation that supplies specialized information technology (IT) services.
TPG primarily provides these services to the Crown.

6. TPG held the ETS contract, the subject of this action, from 1999 until December 21, 2007, at
which time the contract expired. TPG supplied ETS services to the ITSB through the deployment of
approximately 200 subcontractors. The subsequent contract was awarded to CGI. CGI is a direct
competitor of the TPG.

7 TPG alleges that the procurement process conducted by PWGSC in order to award the ETS
contract was improper.

8 In anticipation of the expiration of the ETS contract, PWGSC published a request for proposals
for a new ETS contract (the ETS RFP) on May 30, 2006. The estimated value of the new ETS
contract was $428 million. The procurement was subject to international trade agreements including
WTO-AGP, NAFTA and AlT. PWGSC retained Mr. Robert Tibbo ofPPI Consulting Ltd., through a
public tendering process to assist in drafting the ETS RFP and to facilitate the technical evaluation of
the proposals.

9 PGWSC received three proposals, including one from TPG and one from CGI. All three
solicitation responses were determined to be compliant with the requirements of the ETS RFP. The
Crown submits that the proposals were assessed as per the evaluation process set out in the ETS RFP.
This process was reviewed and approved by the Office of the Chief Risk Officer. CGI was awarded
the new ETS contract on October 31, 2007 and TPG was formally advised of this on November 5,
2007.

10 In 2007, TPG made four complaints to the Canadian International Trade Tribunal (CITT)
regarding the ETS solicitation, alleging that the process was unfair. The CITT rejected two of the
complaints, refused to conduct an inquiry into one of the complaints, and found that another
complaint was time-barred.

11 In June 2006, TPG had its subcontractors sign'teaming agreements restricting them from
offering their services to any entity competing with TPG on the ETS solicitation. In June 2007, prior
to contract award, TPG had its subcontractors sign amendments to these agreements which would
restrict the subcontractors from working for a winning bidder other than itself until four months after
the completion of the transition of the new ETS contract.

12 The Crown submits that CGI met all the contractual requirements for the transition phase to the
new contract. TPG disputes this.

13 TPG commenced the action for damages on March 27,2008. TPG alleges that the Crown
implemented a plan from the evaluation process all the way to and through contract award, to award
the ETS contact to CGI and induce breaches of contract by TPG's subcontractors. TPG argues that
this issue could not have been, and was not before the CITT ..
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14 A ten week trial is to be scheduled by the Judicial Administrator, starting sometime after April
15,2012:

II. Issues

15 The issues to be decided by this Court on this Motion are:

(a) Whether this Court has jurisdiction to hear actions in procurement
cases in light of the CITT's existe~ce, or whether the Canadian
International Trade Tribunal Act, RSC, 1985, c 47 (4th Supp) (CITT
Act) grants exclusive jurisdiction to the CITT to hear and determine
complaints regarding the fairness of the evaluation process;

(b) Whether TPO's action is res judicata as a result ofTPO's previous
CITT complaints and is otherwise an abuse of process;

(c) Whether there are genuine issues for trial relating to TPO's allegations
of breach of contract and tortious conduct.

Summary Judgement - the Applicable Legal Principles

16 The availability of summary judgment is governed by rules 213 to 219 of the Federal Courts
Rules, SOR/98-106. These rules were amended effective December 10,2009 as the result ofa
consultation process that concluded that the interests of justice would be better served by the adoption
of a summary trial procedure.

17 The purpose of summary judgement rules is to prevent claims or defences that have no chance
of success from proceeding to trial (Canada (Attorney General) v. Lameman, 2008 SCC 14, [2008] 1
S.C.R. 372). Summary trial rules promote efficiency by enabling courts to dispose of actions
efficiently.

18 Rule 213 provides that a defendant may bring a motion for summary judgment dismissing all or
some of the issues set out in the Statement of Claim at any time before the time and place for trial
have been fixed. The response to such a motion cannot be based on conjecture as to what the evidence
might be at a later stage in the proceedings. Rule 214 requires the response to set out specific facts
and adduce the evidence showing that there is a genuine issue for trial. Both sides are required to file
such evidence as is reasonably available to them.

19 If, on a motion for summary judgement, the Court is satisfied that there is no genuine issue for
trial, according to Rule 215, the Court shall grant summary judgement. If the Court finds that there is
a genuine issue of fact or law, it may determine that issue by way of summary trial, or dismiss the
motion in whole or in part and order that the issues not disposed of proceed to trial (Rule 215(3)).

20 The Federal Court of Appeal adopted the basic principles governing summary judgements as set
out by Justice Daniele Tremblay-Lamer in Granville Shipping Co. v. Pegasus Lines Ltd SA, [1996] 2
F.C. 853, [1996] F.C.J. No. 481 (QL) (FTD) at para 8:

1. the purpose of the provisions is to allow the Court to summarily ,
dispense with cases which ought not proceed to trial because there is
no genuine issue to be tried (Old Fish Market Restaurants v. 1000357
Ontario Inc. etal, [1994] F.C.J. No. 1631);

2.
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there is no determinative test (Feoso Oil Limited v. Sarla, [1995]
F.CJ. No. 866) but Stone 1. A. seems to have adopted the reasons of
Henry J. in Pizza Pizza Ltd. v. Gillespie (Pizza Pizza), [1990] OJ. No.
2011 . It is not whether a party cannot possibly succeed at trial, it is
whether the case is so doubtful that it does not deserve consideration
by the trier of fact at a future trial;

3. each case should be interpreted in reference to its own contextual
framework (Blyth, [1994] F.C.J. No. 560, and Feoso);

4. provincial practice rules (especially Rule 20 of the Ontario Rules) can
aid in interpretation (Feoso and Collie, [1996] F.C.J. No. 193);

5. this Court may determine questions of fact and law on the motion for
summary judgment if this can be done on the material before the Court
(this is broader than Rule 20 of the Ontario Rules of Civil Procedure)
(Patrick, [1994] F.C.J. No. 1216);

6. on the whole of the evidence, summary judgment cannot be granted if
the necessary facts cannot be found or if it would be unjust to do so
(Pallmann, [1995] F.CJ. No. 898, and Sears, [1996] F.CJ. No. 51);

7. in the case of a serious issue with respect to credibility, the case should
go to trial because the parties should be cross-examined before the trial
judge (Forde, [1995] F.CJ. No. 48, and Sears). The mere existence of
apparent conflict in the evidence does not preclude summary
judgment; the court should take a "hard look" at the merits and decide
if there are issues of credibility to be resolved (Stokes, [1995] F.CJ.
No. 1547).

21 More recently,' Justice Paul Crampton of this Court summarized the evidentiary burden of the
parties when considering motions for summary judgement in Trevor Nicholas Construction Co. v.
Canada (Minister for Public Works), 2011 Fe 70 at para 44:

[44] In short, under the current and former Rules: (i) to succeed in its motion
for summary judgment dismissing the plaintiffs statement of claim, the
defendant has the burden of establishing that all the relevant issues can
properly be decided on the evidence before the Court; and (ii) the plaintiff
must show that there is a genuine issue for trial. In this regard, the plaintiff is
not required to prove all the facts in its case, but also cannot simply rely on
bare "allegations or denials of the pleadings." Each party is required to "put
its best foot forward," to enable the Court to determine whether there is an
issue that should go to trial (Canada (Attorney General) v. Lameman, [2008]
1 S.C.R. 372, at para. 11; F. Von LangsdorffLicensing Ltd. v. S.F. Concrete
Technology Inc. (1999),165 F.T.R. 74, at paras. 9-12; AMR Technology, Inc.
v. Novopharm Ltd., 2008 FC 970, at paras. 6-8; MacNeil Estate v. Canada
(Department of Indian and Northern Affairs), 2004 FCA 50, at para. 25).
However, "the test is not whether the plaintiff cannot succeed at trial; rather,
it is whether the court reaches the conclusion that the case is so doubtful that
it does not deserve consideration by the trier of fact at a future trial. Claims
clearly without foundation should not take up the time and incur the costs of
a trial" (AMR Technology, above, at para. 7). In addition, "each case must be
interpreted in its own context and if the necessary facts cannot be found, or if
there are serious issues of credibility, the matter should go to trial" (Suntec
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Environmental Inc. v. Trojan Technologies Inc., 2004 FCA 140, at para. 4;
Emu Polishes Inc. v. Spenco Medical Corp., 2005 FCA 130, at para. 2).
Finally, "a motions judge must subject the evidence to a 'hard look' in order
to determine whether there are factual issues that really do require the kind
of assessment and weighing of evidence that should properly be done by the
trier of fact" (Von Langsdorff, above, at para. 13).

22 It remains important for the motions judge to consider a motion for summary judgement with
great care. As stated by Justice Anne Mactavish in Canada (Minister o/Citizenship and Immigration)
v. Laroche, 2008 FC 528, 169 A.C.W.S. (3d) 866 at para 18:

[18] [...] the effect of the granting of summary judgment will be to preclude a
party from presenting any evidence at trial with respect to the issue in
dispute. In other words, the unsuccessful responding party will lose its "day
i~ court":see Apotex Inc. v.Merck & Co., 248 F.T.R. 82, at-para. 12, affd
[2004] F.C.J. No. 1495,2004 FCA 298.

23 In the present matter, the Crown bears the legal onus of establishing the facts necessary to obtain
summary judgement, while TPG has the evidentiary burden of showing that there is a genuine issue
for trial. Both parties submit that the other party has failed to carry out his required task in order to
succeed.

Preliminary Issue: Are TPG's Affidavits in Compliance with Rule 81?

24 The Crown submits, as preliminary matter, that all five of TPG's affidavits filed in response to
this motion are seriously flawed and in violation of Rule 81(1) of the Rules. The Crown argues that
these affidavits are replete with speculation, hearsay, opinion, legal argument and conclusion, and
contain statements that are either irrelevant or lacking any foundation or are clearly beyond the
personal knowledge of the deponent. The Crown further argues that TPG is attempting to subvert the
Court's Rule on the maximum length of a party's Memorandum of Fact and Law by attaching the 150
page affidavit of Mr. Powell which largely contains argument and speculation. The Crown asks the
Court to strike out each of the Affidavits in their entirety.

25 TPG counters the Crown's submission with the assertion that the affidavits ofMr. Powell, Mr.
Estabrooks, Mr. Watts, Ms. Bright and Mr. Fleming are all confined to facts within each deponent's
personal knowledge. TPG further submits that the Crown should have brought a motion to strike parts
of these affidavits before proceeding with the cross-examinations of TPG's affiants. TPG argues that
the Crown has not even referenced which specific portions of the various affidavits it finds
objectionabl~\ and that a bald assertion that all five affidavits are seriously flawed is not sufficient to
strike parts of an affidavit.

26 Rule 81(1) requires that affidavits be confined to facts within the deponent's personal
knowledge. Affidavits are meant to adduce facts relevant to the dispute "without gloss or
explanation" (Canada (Attorney General) v. Quadrini, 2010 FCA 47,399 NR 33 at para 18). As the
Crown submits, this Court will strike out parts of affidavits that are abusive, argumentative or
opinionated and contain legal conclusions (McNabb v. Canada Post Corp, 2006 FC 1130, 300 FTR
57 at para 52, Quadrini, above). The Crown suggests that in the present matter it is impossible to
separate the admissible from the inadmissible, and thus the affidavits in their entirety ought to be
rejected (Foodcorp Limited v. Hardee's Food Systems Inc, [1982] 1 FC 821 (FCA); Van Duyvenbode
v. Canada (Attorney General), 2009 FCA 120 at para 3).
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27 The affidavit of Mr. Powell is indeed suspiciously lengthy and replete with speculation.
However, as TPG submits, the Crown has not properly brought forward a motion to strike the
affidavits, a failure which has in the past lead this Court to deny the motion to strike. In Burns Lake.
Native Development Corp v. Canada (Commissioner o/Competition), 2005 FCA 256, 141 A.C.W.S.
(3d) 697 the Court held at para 13:

[13] It is unusual for a party answering a motion to determine the content of
the appeal book to seek, in that answer, the striking out of parts of the
affidavit given in support of the motion. The normal procedure for striking
out an affidavit or parts of it is to bring a motion to that effect. Thus, the
party who produced the affidavit can adequately respond by serving and
filing a respondent record. It would not be fair to the appellants to rule on the
Commissioner's request that part of the affidavit in support of their motion be
struck. I am, therefore, denying the Commissioner's request to strike parts of
Ms. Wood's affidavit.

28 Another ofTPG's submissions, which is indeed supported by the jurisprudence of this Court, is
that in order to succeed in striking affidavits or portions thereof, the Crown is required to show
prejudice. TPG submits that the Crown has failed to do so.

29 The caselaw of this Court emphasizes that the discretion to strike out affidavits ought to be
exercised sparingly and only where it is in the interests to do so, for example where a party would be
materially prejudiced or where not striking would impair the orderly hearing of the application
(Armstrong v. Canada (Attorney General), 2005 FC 1013, 141 A.C.W.S. (3d) 5 at para 4). Justice
James Hugessen dealt with this issue in Sawridge Band v. Canada, 95 A.C.W.S. (3d) 20, [2000]
F.C.J. No. 192 (QL), a case cited with approval by Justice Franl(ois Lemieux in Armstrong, above and
by TPG. At paras 5 and 6 Justice Hugessen wrote:

[5] Dealing first with the motion brought by the interveners that the affidavit
of Clara Midbo should be struck out as it is an improper affidavit within the
meaning of the Rules, I may say that upon examination of that affidavit, I
have no doubt whatever that it is improper. It is replete with conclusory and
argumentative allegations, almost all of them being on matters of law as to
which the deponent is not apparently qualified. I set out below, simply by
way of example, paragraphs 3 and 4 of the affidavit in which the deponent
attempts to interpret the pleadings, the Rules and various orders that have
been made in this case, something which she is eminently unqualified to do
and something which is clearly not a matter for evidence in any event:

[...]

[6] That said, I have not been persuaded that the affidavit should be struck.
In my view, in a sane modem procedure, irregularities in proceedings should
not be made the subject of motions and should not require the Court to give
orders striking out or correcting such irregularities unless the party attacking
the irregularity can show that it suffer some sort of prejudice as a result
thereof. I put that point squarely to counsel for the interveners and the only
prejudice he was able to suggest to me that his clients might suffer was that
the Court, when it hears the main motion, might be induced to believe that
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these highly tendentious allegations in the affidavit were uncontested matters
of fact. I think that counsel is ascribing to the Court a degree of gullibility
which I hope he is not justified in doing. Accordingly, absent any showing of
prejudice and notwithstanding that almost all of the affidavit is irregular and
should not be before the Court, I have no grounds that would justify me in
striking it out. Counsel for the interveners admits readily that virtually every
paragraph of the affidavit is proper argument and can properly be made by
counsel for plaintiffs and indeed has been made by counsel for plaintiffs in
his written submissions in support of the main motion. I am therefore going
to dismiss the motion to strike the affidavit.

30 I take the view that at this late stage, and on a motion for summary judgement it would be
inappropriate to strike all ofTPG's affidavits. Indeed, this was not seriously pursued by the Crown at
the hearing. I reiterate Justice Hugessen's words in Sawridge, above - the Crown need not worry'that
the Court is so gullible as to uncritically accept the evidence contained in the affidavits. The Crown
has not properly brought a motion to strike the affidavits, and at this time, absent a showing of
genuine prejudice on the part of the Crown, I am not inclined to acquiesce to the Crown's request.

A. Does the Federal Court have Jurisdiction to Hear this Claim?

31 The Crown submits that the Federal Court.lacks the jurisdiction to consider the fairness of the
tender evaluation due to the existence of the CITT. The Crown takes the position that the CITT Act
and its associated regulations, the Canadian International Trade Tribunal Procurement Inquiry
Regulations bestow exclusive jurisdiction on the CITT to resolve complaints and disputes regarding
a)legedly unfair or improper procurement processes.

32 TPG disputes that Parliament has ousted the jurisdiction of this Court to hear causes of action
against the Crown arising from public tendering processes through the enaction of subparagraph 30.11
of the CITT Act. TPG asserts that the CITT only has a narrow jurisdiction to hear complaints relating
to breaches of trade agreements, not to adjudicate actions alleging tortuous conduct, breaches of
contract, or other legal obligations rooted in common law.

33 Sections 30.1 - 30.19 of the CITT Act lays out a complete code of procedure for addressing
procurement complaints. Potential suppliers may advance a complaint with respect to any aspect of a
procurement process that is governed by an applicable trade agreement. In response to a complaint the
CITT can conduct an inquiry. Section 30.15 of the CITT Act gives the CITT broad discretion to
recommend a remedy it considers appropriate. Judicial review from decisions of the CITT is available
in the Federal Court of Appeal. The Federal Court of Appeal described the process leading up to an
inquiry, and the conduct of the inquiry itself in Canada (Attorney General) v. Almon Equipment Ltd,
2010 FCA 193,405 NR 91 starting at para 11:

[11] The Tribunal has oversight jurisdiction under this regulatory regime. In
response to a complaint, it can conduct an inquiry and recommend remedies.
'The process leading up to an inquiry, and the conduct of the inquiry itself, is
as follows:

(a) Complaints (sections 30.11 and 30.12 of the Act). A potential supplier
may file a compliant with the Tribunal. The complaint must be
regarding "any aspect of the procurement process" that relates to "a
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contract for the supply of goods or services that has been or is
proposed to be awarded by a government institution" or a contract
designated in the regulations. "Interested parties" are notified of the
complaint.

(b) Screening (subsection 30.13(5) of the Act). The Tribunal may decide
not to conduct an inquiry into the complaint. '-

(c) Inquiry (subsections 30.13(1), 30.13(2) and 30.14(1) of the Act). If the
Tribunal decides to conduct an inquiry, it gives notice to the
complainant, the relevant government institution and interested parties.
They have an opportunity to make representations. The Act does not
require the Tribunal to hold a hearing as part of its inquiry, but can do
so. The Tribunal's inquiry is limited to the subject-matter of the
complaint.

[12] At the end of the inquiry, under subsection 30.14(2) of the Act, the
Tribunal must determine whether the complaint is valid, based on particular
grounds:

30.14. (2) At the conclusion of an inquiry, the Tribunal shall determine
whether the complaint is valid on the basis of whether the procedures
and other requirements prescribed in respect of the designated
contract, or the class of contracts to which it belongs, have been or are
being observed.

* * *
30.14. (2) Le Tribunal determine la validite de la plainte en fonction
des criteres et procedures etablis par reglement pour Ie contrat
specifique ou la categorie dont il fait partie.

[13] Section 11 of the Regulations empowers the Tribunal to assess the
complaint based on other grounds:

11. If the Tribunal conducts an inquiry into a complaint, it shall determine
whether the procurement was conducted in accordance with the
requirements set out in whichever ofNAFTA, the Agreement on
Internal Trade, the Agreement on Government Procurement, the
CCFT A or the CPFTA applies.

** *

11. Lorsque Ie TrIbunal enquete sur une plainte, il decide si la procedure
du marche public a ete suivie conformement aux exigences de
l'ALENA, de l'Accord sur Ie commerce interieur, de l'Accord sur les
marches publics, de l'ALECC ou de l'ALECP, selon Ie cas.

[...]
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[16] Where the Tribunal finds the complaint to be valid, it may recommend
remedies. Subsections 30.15(2) and 30.15(3) govern these remedies.

[17] Subsection 30.15(2) of the Act is a list of remedies that the Tribunal
may award:

30.15. (2) Subject to the regulations, where the Tribunal determines
that a complaint is valid, it may recommend such remedy as it
considers appropriate, including anyone or more of the following
remedies: -

(a) that a new solicitation for the designated contract be issued;
(b) that the bids be re-evaluated;
(c) that the designated contract be terminated;
(d) that the designated contract be awarded to the complainant; or
(e) that the complainant be compensated by an amount specified by

the Tribunal.

* * *
30.15. (2) Sous reserve des reglements, Ie Tribunal peut, lorsqu'il
donne gain de cause au plaignant, recommander que soient prises des
mesures correctives, notamment les suivantes :

a) un nouvel appel d'offres;
b) la reevaluation des soumissions presentees;
c) la resiliation du contrat specifique;
d) l'attribution du contrat specifique au plaignant;
e) Ie versement d'une indemnite, dont il precise Ie montant, au

plaignant.

[18] Subsection 30.15(3) is a mandatory recipe that the Tribunal must follow
when considering its recommendation on remedies:

30.15. (3) The Tribunal shall, in recommending an appropriate remedy
under subsection (2), consider all the circumstances relevant to the
procurement of the goods or services to which the designated contract
relates, including

(a) the seriousness of any deficiency in the procurement process
found by the Tribunal;

(b) the degree to which the complainant and all other interested
parties were prejudiced;

(c) the degree to which the integrity and efficiency of the
competitive procurement system was prejudiced;

(d) whether the parties acted in good faith; and
(e) - the extent to which the contract was performed.
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* * *
30.15. (3) Dans sa decision, Ie Tribunal tient compte de tous les
facteurs qui interviennent dans Ie marche de fournitures ou services
vise par Ie contrat specifique, notamment des suivants:

a) la gravite des irregularites qu'il a constatees dans la procedure
des marches publics;

b) l'ampleur du prejudice cause au plaignant ou it tout autre
interesse;

c) l'ampleur du prejudice cause it l'integrite ou it l'efficacite du
mecanisme d'adjudication;

d) la bonne foi des parties;
e) Ie degre d'execution du contrat.

[19] In addition to the above remedies, the Tribunal also may provide
"comments and observations on any matter ...in connection with the
procurement process" to a government institution: section 30.19 of the Act.

[20] After receiving the Tribunal's recommendation under subsection 30.15
(3) of the Act, the affected government institution shall, subject to the
Regulations, "implement the recommendations to the greatest extent
possible" and report on its progress. If it "does not intend to implement them
fully," it must set out "the reasons for not doing so": section 30.18 of the
Act.

34 The Crown maintains that the purpose of this statutory scheme is to ensure that allegations
related to improper procurements are wholly dealt with by the CITT since it is an administrative
tribunal with recognized expertise in dealing with procurement disputes. The Crown provides
examples of courts recognizing that where Parliament has created a complete statutory code for
dealing with a specific subject matter, the jurisdiction of the Court to hear complaints related to that
subject matter is ousted (Neles Controls Ltd v. Canada, 2002 FCA 107,288 NR 260 at para 15; CB
Powell Ltd v. Canada (Border Services Agency), 2010 FCA 61, 400 NR 367 at paras 30 and 31).

35 On this point, I accept the submission of TPG that the CITT Act cannot have been intended to
completely insulate the Crown from common law actions relating to public procurements ..While the
Crown is correct that the CITT has been tasked by Parliament to investigate complaints regarding
procurement processes related to "designated" contracts, this scheme does not, as in the cases cited by
the Crown, provide relief that "occup[ies] the whole field in terms of the relief available" (Neles,
above, at para 15), nor does it duplicate relief that could be offered by a Court.

36 In essence, the parties disagree as to whether the doctrine of "adequate alternate remedy" applies
in the present matter. This doctrine provides, as submitted by the Crown, that the Federal Court
should not exercise its jurisdiction if there is an adequate alternate remedy provided by Parliament.
Typically, this applies in the context of the Court declining to exercise judicial review. As per the
Federal Court of Appeal in CB Powell, above, at para 31:

[31] [...] absent exceptional circumstances, parties cannot proceed to the
court system until the administrative process.has run its course. This means
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that, absent exceptional circumsta1?ces, those who are dissatisfied with,some
matter arising in the ongoing administrative process must pursue all effective
remedies that are available within that process; only when the administrative
process has finished or when the administrative process affords no effective
remedy can they proceed to court. Put another way, absent exceptional
circumstances, courts should not interfere with ongoing administrative
processes until after they are completed, or until the available, effective
remedies are exhausted.

37 Justice Michael Kelen listed the factors to be considered under the adequate alternate remedy
test at para 44 of Agustawestland International Ltd. v. Canada (Minister of Public Works and
Government Services), 2004 FC 1545,263 FTR 54 [Agusta 2004]:

1. the powers and nature of the alternate body;
2. the nature of the error;
3. the convenience of the alternate remedy;
4. the legal framework out of which the matter arises;
5. the burden of a previous finding;
6. expeditiousness; and
7. costs.

38 TPG argues that, in accordance with the test, the remedies that the CITT can issue are not
adequate alternatives to an enforceable court judgement, because firstly, it is not clear that a CITT
remedy is enforceable and secondly, the government institution seems to have some degree of
discretion over whether and how much to comply with the CITT's recommendations. Although the
CITT procedure may be more expeditious, it is at the cost of dispensing with procedural steps that
would be available to the complainant in a court action.

39 In Agusta 2004, above, Justice Kelen disagreed with the applicant's submission that the CITT
proct!rement process would not be an adequate alternative remedy to an application for judicial
review in the Federal Court. At issue in that case was whether the applicant was a "Canadian supplier"
for the purpose of accessing the jurisdiction of the CITT. However, the applicant also argued that the
CITT was not an adequate alternate remedy because the procurement review process conducted by the
CITT would not apply to the common law duty of fairness in the federal procurement contract process
or to the law of bias. However, Justice Kelen refuted this argument, citing Cougar Aviation Ltd. v..
Canada (Minister of Public Works and Government Services), (2000) 264 NR 49,26 Admin LR (3d)
30, in which the Federal Court of Appeal held that the CITT's procurement review jurisdiction
included the duty of fairness, impartiality and the right of an unsuccessful bidder to raise an allegation
of a reasonable apprehension on bias. Indeed, TPG's four complaints before the CITT raised exactly
these issues. In Cougar Aviation, above, Justice John Maxwell Evans stated at paras 23 and 24:

[23] In my opinion, the various obligations imposed on the parties by the
relevant Articles of the Agreement should be interpreted, to the extent that
their language permits, in a manner consistent with the common law duty of
fairness as it applies to the federal procurement contract process. In the
context of administrative procedure, "impartiality" normally includes the
appearance of impartiality.
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[24] Furthermore, it would unduly fragment a challenge to an award of a
contract if an unsuccessful bidder were required to raise an allegation of a
reasonable apprehension of bias, not in the Tribunal which might be the
appropriate forum for other aspects of a complaint, but on an application for
judicial review in the Federal Court, Trial Division. Given the technical
nature of the tendering process, and the legislative regime within which it is
condu~ted, it would seem inconsistent with the statutory scheme to interpret
the Tribunal's jurisdiction this narrowly.

40 . Broadly, the present matter does require the Court to examine allegations of unfairness and
impartiality in the tender process. This would normally fall under the jurisdiction of the CITT, which
would represent an adequate alternative remedy. However, it is a distinct situation, in my view, that
the present matter is an action and not an application for judicial review. TPG allege specific common
law causes of action - specific torts and breach of contract, not the violation of a trade agreement.
These causes of action are not provided for under the CITT Act.

41 TPG cites Agustawestland International Ltd. v. Canada (Minister of Public Works and
Government Services), 2006 FC 767, 307 FTR 62 [Agustawestland 2006] for the proposition that the
doctrine of adequate alternate remedy does not apply to actions for breach of contract and tort arising
from public tendering processes. Justice Kelen explained at para 46 of Agustawestland 2006:

[46] This action, in addition to judicial review, sues the defendants for
breach of contract and for tort. These causes of action are not restricted by
the doctrine that the Court should not assume jurisdiction if there is an
adequate alternate remedy provided by statute.

42 Justice Kelen went on to note that while administrative decisions are generally subject to
judicial review, acts by the Crown are subject to legal actions for breach' of contract or tort.

43 Furthermore, as argued by TPG, the CITT Act does not expressly state that no civil proceedings
lie against the Crown as in other statutes that state this intention explicitly and clearly. Additionally,
the CITT has itself held that issues of contract administration or contract performance do not fall
within its jurisdiction (Airsolid Inc. v. Canada (Public Works and Government Services), 2010 CanLII
15681 (CITT) at para 16). I take these two facts to indicate that the CITT Act has not completely
precluded Crown liability for tort and breach of contract in the context of public tendering.

44 I am also persuaded by TPG's submissions that the CITT Act and the procedure followed by the
CITT suggest that its primary function is to determine whether Canada has breached obligations under
specified international and domestic trade agreements. The CITT is not a court for the resolution of
common law claims against the Crown.

45 I am sensitive to the Crown's argument that Parliament intended the CITT to provide an
expeditious venue for the resolution of complaints regarding the procurement process and I am
mindful of the danger of chipping away at the jurisdiction bestowed by Parliament onto the CITT by
allowing actions largely dealing with allegations properly under the umbrella of the CITT entry into
the Courtroom. However, given the nature and scope of the allegations in the present action, I am not
satisfied that the CITT's mandate has replaced the Court as the proper forum in which to try breach .of
contract and t.ort allegations that fall outside the scope of trade agreements.

B. Res Judicata
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46 The Crown submits that TPG is precluded from bringing this action on the basis of the doctrine
of res judicata. TPG previously filed four complaints with the CITT. The Crown characterizes these
complaints as a challenge to the fairness of the evaluation and decision to award the contract to CGI
in broad terms, the same elements founding TPG's cause of action.

47 TPG submits that there is no merit to this argument because the issues in this action have not
been previously decided.

48 Res judicata has been defined as "something that has clearly been decided" (R. v. Duhamel,
[1984] 2 S.C.R. 555, 14 DLR (4th) 92). The doctrine of res judicata springs from the idea that no one
should be twice vexed by the same cause and the recognized need for judicial finality. The courts
refuse to tolerate needless litigation. Res judicata takes two forms: cause of action estoppel and issue
estoppel. Issue estoppel applies when a particular question has been decided in a previous proceeding,
whereas cause of action estoppel applies when the question could have been decided.

(l) Issue Estoppel

49 The essential elements of issue estoppel are:

(a) the same question must have been decided;
(b) the judicial decision which is said to create the estoppel was final; and
(c) the parties to the judicial decision must be the same.

(Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44, [2001] 2 S.C.R. 460 at para 25)

50 Both parties agree that the fundamental aspect of issue estoppel is an analysis of whether the
question in the subsequent litigation can be said to be the "same". The Crown submits that a different
characterization of the question and a different process or different relief requested does not mean a
different question. On the other hand, TPG asserts that there is no issue estoppel if the question arose
.collaterally or incidentally in the first proceeding or if the question must be inferred by argument from
the decision (Danyluk, above, at para 24).

51 Both parties admit that issue estoppel applies only to issues that were fundamental to the
decision arrived at in earlier proceedings. However, the parties differ on their characterization of
TPG's earlier CITT complaints.

52 With respect to TPG's allegations of breach of contract, the Crown insists that the issues raised
relate to the fairness and transparency of the procur~ment process, and these issues have already been
before the CITT. In the Crown's eyes, TPG brought four complaints in'respect ofthe ETS evaluation,
alleging variously that the Crown did not evaluate the bids fairly, impartially and in accordance with
the RFP, that there was a reasonable apprehension of bias in the evaluation process, that the
evaluation methodology had been altered after bid closing, all so' as to favour one bidder over others.

53 TPG submits that the CITT only ruled on very narrow questions based on provisions of the
applicable trade agreements. TPG argues that two of the CITT complaints were never decided on the
merits, and of the other two, one complaint dealt with the narrow issue of whether evaluators could
give scores besides 0, 1 and 2 for one small subset of the RFP requirements, and the other whether
PWGSC verified project references provided in each of the proposals. TPG insists that none of the
narrow issues dealt with by the CITT are being re-litigated in this action.
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54 . TPG brought four complaints to the CITT between the completion of the evaluation and the
ultimate award of the contract to CGI. The complaints are as follows:

I) Complaint PR-2006-050 was initiated on March 23, 2007. TPG
alleged that PWGSC did not evaluate the bids fairly, impartially and in
accordance with the RFP, and that there was a reasonable
apprehension of bias in the evaluation process. The CITT found that
both grounds of complaint were time barred and consequently did not
accept the complaint for inquiry. The Federal Court of Appeal allowed
TPG's application for judicial review, finding that the Tribunal had no
factual grounds on which it could determine the starting point of the
limitation period and that the CITT was patently unreasonable in its
characterization of the second ground. Nonetheless, the complaint was
premature given that there had been no formal communication of the
results at the time the complaint was brought.

2) Complaint PR-2007-025 was initiated on June 27, 2007. TPG alleged
that the evaluation methodology set out in the RFP was modified after
bid closing and for some criterion scores of 0, lor 2 were given,
instead of scores of 0 or 2. TPG argued this allowed evaluators to
favour weak bidders. While the CITT found that the complaint was
valid for 7 criteria out of 237 items in the evaluation matrix, the
tribunal found no pattern indicating that one bidder was favoured over
another. Further, the CITT concluded that the results would have been
the same notwithstanding the irregularity, hence TPG suffered no
prejudice, and there was no evidence that PWGSC had acted in bad
faith. TPG sought, but then discontinued, an application for judicial
review.

3) Complaint PR-2007-033 was initiated on August 29,2007. TPG
alleged the following: (I) PWGSC failed to fairly evaluate TPG's
proposal; (2) there was a reasonable apprehension of bias and/or an
appearance of conflict of interest in the evaluation of bids and in the
contract award; and (3) the procurement procedures were not fair,
open, transparent and impartial. The tribunal found that it had already
dealt with allegations I and 3 in its consideration PR-2006':'050 and
had therefore exhausted its legal authority to deal with those grounds.
With respect to the second ground, TPG failed to provide sufficient
supporting evidence to indicate non-compliance with the trade
agreement beyond bare accusations. The CITT declined to conduct an
inquiry. TPG did not seek judicial review of this decision.

4) Complaint PR-2007-060 was initiated on October 5, 2007. TPG
alleged that the evaluation methodology had been modified to
potentially favour some bidders as references were not contacted in
accordance with the RFP. TPG asked for the point-rated portion of the
evaluation to be set aside and for the CITT to direct that the contract
be awarded to the bidder that submitted the lowest-priced compliant
proposal. The tribunal found that PWGSC was not unreasonable in the
manner in which it conducted reference checks as part of its evaluation
process. TPG did not seek judicial review of this decision.
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55 In my view, there is some merit to the Crown's position that a review of these decisions in light
of the issue estoppel test shows that TPG ought to be estopped from bringing forth the action in so far
as it relates to allegations of the Crown breaching its duty of fairness. The Crown argues that all three
preconditions of the issue estoppel test are met. While I agree that the second and third conditions of
the test are met, and if inclined to give a broad strokes reading of the CITT decisions, it is arguable
that the "same questions" test is met, I am of the opinion that this might be unfair to TPG, especially
given the procedural limitations of the CITT process.

56 In any case, TPG submits that should the Court find that all the preconditions of the issue
estoppel test are met, the Court should nonetheless use its discretion and decide not to apply issue
estoppel. The doctrine should not be applied where its application would result in an injustice~ TPG
cites Justice Ian Binnie in Danyluk, above, wherein he stated at para 33:

[33J The rules governing issue estoppel should not be mechanically applied.
The underlying purpose is to balance the public interest in the finality of
litigation with the public interest in ensuring that justice is done on the facts
of a particular case.-

57 Justice Binnie went on to list seven factors that ought to be considered when determining
whether, as a matter of discretion, issue estoppel ought to be applied where the finding relied on to
support issue estoppel was made by a tribunal:

(a) the wording of the statute from which the power to issue the
administrative order derives;

(b) the purpose of the legislation;
(c) the availability of an appeal;
(d) the safeguards available to the parties in the administrative procedure;
(e) the expertise of the administrative decision maker;
(f) the circumstances giving rise to the prior administrative proceeding;

and
(g) the potential injustice.

58 TPG submits, inter alia, that the CITT plays a regulatory role and is not merely an adjudicator
of complaints, the CITT cannot award damages on the same common law basis as the Court, the
Crown did not disclose relevant and important information that was exclusively in its possession in
the course of the CITT proceedings, and as a result applying issue estoppel in this case would
constitute an injustice.

59 In my view, the questions of jurisdiction and issue estoppel are somewhat murky. It is clear
Parliament intended most complaints relating to procurement to be dealt with through the CITT.
However, having found that the Court retains jurisdiction to entertain common law actions against the
Crown, it would seem inconsistent to then decide that issue estoppel applies to complaints that were
clearly considered in a very specific context, not related to common law duties and theories.
Certainly, the findings of the CITT might be relevant in determining whether TPG is able to
demonstrate at this stage that there is a genuine issue for trial, but, I am not comfortable granting a
summary judgement to the Crown on the basis of issue estoppel without examining the submitted
evidence.

(2) Cause of Action Estoppel
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60 The Crown also argues that the doctrine of cause of action estoppel applies to bar TPG's action.
Cause of action estoppel is governed by four factors:

1. There must be a final decision of a court of competent jurisdiction in
the prior action;

2. The parties to the subsequent litigation must have been parties to or in
privy'with the parties to the prior action [mutuality];

3. The cause of action in the prior action must not be separate and
distinct; and

4. The basis of the cause of action and the subsequent action was argued
or could have been argued in the prior action if the parties had
exercised reasonable diligence.

(Bjarnarson v. Manitoba (Government of), 38 DLR (4th) 32, 48 Man R (2d) 149 (Man QB) citing
Doering v. Grandview (Town), [1976] 2 S.C.R. 621, 61 DLR (3d) 455)

61 The purpose of cause of action estoppel is to prevent a party from attempting to re-litigate a case
by advancing a new legal theory in support of a claim based on essentially the same facts or a
combination of facts (Britannia Airways Ltd. v. Royal Banko/Canada, 5 CPC (6th) 262, 136
A.C.W.S. (3d) 56 at para 14). The Crown submits that this is exaqt1y what TPG is attempting to do. It
is the Crown's position that TPG has already argued before the CITT that the conduct of the bid
evaluations was unfair and breached an obligation of fairness and that all other matters raised by this
litigation with respect to the tender evaluation could have been raised at that time in any of the four
complaints.

62 The Nova Scotia Court of Appeal reviewed the cause of action estoppel jurisprudence in Hoque
v.Montreal Trust Co of Canada (1997), 162 NSR (2d) 321, 75 A.C.W.S.(3d) 541, summarizing at
para 37:

[37] Although many of these authorities cite with approval the broad
language of Henderson v. Henderson, supra, to the effect that any matter
which the parties had the opportunity to raise will be barred, I think,
however, that this language is somewhat too wide. The better principle is that
those issues which the parties had the opportunity to raise and, in all the
circumstances, should have raised, will be barred. In determining whether
the matter should have been raised, a court will consider whether the
proceeding constitutes a collateral attack on the earlier findings, whether it
simply asserts a new legal conception of facts previously litigated, whether it
relies on "new" evidence that could have been 'discovered in the earlier
proceeding with reasonable diligence, whether the two proceedings relate to
separate and distinct causes of action and whether, in all the circumstances,
the second proceeding constitutes an abuse of process.

63 On this point, I am inclined to accept the submissions of TPG that TPG could not have, and it
cannot be said that TPG should have, raised all of the causes of action that constitute the present
litigation before the CITT. TPG's present action is based on breach of contract (for which I would be
more likely to accept the res judicata argument) and tort, including the tort of inducing breach of
contract, unlawful interference with economic interests, and negligence. The tort claims could not
have been raised before the CITT, for the CITT clearly does not have the jurisdiction to deal with
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them. TPG's position with respect to the breach of contract claim is much weaker since the obligations
of the contract that TPG argues existed between itself and the Crown consist almost entirely of the
duty to deal fairly. This issue was essentially before the CITT. However, TPG submits that all of the
facts relating to the evaluation of bids were solely in the possession of the Crown, and were not
obtained by TPG until 2008, after the complaints to the CITT. I accept TPG's submission that in this
respect, TPG relies on "fresh" evidence that was not capable of being discovered at an earlier stage.

C. Genuine Issue for Trial

64 TPG claims that PWGSC set out to award the contract to CGI even though TPGhad
successfully provided ETS services to the federal government for 7 years. TPG claims: 1) that
PWGSC did not evaluate the bids fairly and impartially; 2) that the participation of Mr. Danek in the
process resulted in a reasonable apprehension of bias; 3) that the transition from TPG to CGI as ETS
provider was not carried out in accordance with the RFP and 4) that PWGSC pressured TPG
subcontractors to breach teaming agreements that they had signed with TPG. TPG roots its action in
breach of contract, and various torts.

65 TPG claims that PPI, the third party facilitator "had a manifest bias against awarding the
contract to TPG and disparaged TPG as a "body shop"" (see Powell affidavit para 15). The evaluation
consisted of a consensus score model whereby the five evaluators would meet to discuss their
individual scores and then arrive at a consensus score. TPG alleges that these consensus scores were
arbitrarily applied to unjustifiably reduce TPG's scores. Additionally, PPI maintained control over the
evaluation record and at some point changes were made to the evaluation record that resulted in lower
scores for TPG.

66 After a two-and-a-half day hearing and a review of the record, I have come to the conclusion
that there is no genuine issue for trial. TPG has been unable to convince me that there is any factual
basis for their claims - that there is either evidence already in existence or that will be adduced at the
trial that will support their theory of the case. The evidence is speculative at best, and proceeding to
trial will only allow TPG to engage in a further fishing expedition at PWGSC's expense. As argued by
the Crown, TPG's action seems to stem from the belief that as the incumbent contractor, no one else
was more capableof delivering the services required, and that the consensus scoring model should
have produced the average or median score of the five evaluators' individual scores - any
mathematical aberration has been taken as a sign of wrong-doing, albeit non-specified wrong-doing.

(l) Breach of Contract

67 TPG subm:its that in accordance with the law of tendering, a legally enforceable contract was
formed between itself and the Crown when it submitted a compliant response to the RFP. TPG takes
the position that some provisions of this contract (Contract A) survived the award of the ETS contract
to CGI. TPG's action seeks damages arising from the breach of Contract A, in so far as the Crown
failed to treat all bidders fairly and equally.

68 TPG alleges that the Crown had a bias in favour of COl and against TPO as evidenced through
the application of scoring metrics not disclosed in the RFP, and applied inconsistently by the
evaluation team. TPO argues that the evaluation of the bids was conducted in an unfair manner and
that COl's proposal was accepted even though it was non-compliant with the RFP and therefore not
eligible for acceptance. Additionally, TPO argues that in accordance with the ETSRFP, the Crown
would have been required to terminate the new ETS contract with COl when it became clear that COl
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was unable to deliver the required resources in time. The Crown did not terminate the new ETS
contract, and so breached its duty of good faith to TPG.

69 Ultimately, on this motion TPG submits that the interpretation of Contract A, coupled with an
assessment of the intentions of the contracting parties, and the course of conduct over time are
genuine issues for trial best left to the trier of fact.

70 The Crown takes the position that the procurement process was conducted fairly and
transparently. The Crown argues that TPG has provided no evidence to support the allegations of
wrongdoing that TPG has levied against employees of PWGSC. The Crown cites jurisprudence
holding that relying on such bald allegations without a_nysupporting evidence is reprehensible and an
abuse of process (Grinshpun v. Canada, 2001 FCT 1252, 110 A.C.W.S. (3d) 260 at para 21). The
Crown submits that TPG has failed to put its best foot forward with regards to atheory of the case.

71 The Crown also argues that the Crown's obligations to TPq under Contract A did not survive
the creation of Contract B with CGI. As TPG is not privy to Contract B, it cannot ground a claim for
damages in the Crown's failure to enforce certain RFP requirements following the award of a contract
to which it was not a party. The Crown submits that in any case, CGI did adhere to the terms of
Contract B, and as a result, TPG has failed to raise a genuine issue that requires a trial. .

72 At this point it is helpful to give a more thorough description of the evaluation process. The
technical evaluation was undertaken by five evaluators, Jim Bezanson, Don Bartlett, Louis
Boudreault, Paul Swimmings and Vikas Verma and transpired in two distinct phases. First each
evaluator individually evaluated and scored each item. In the second phase, they then came tog{(ther at
a consensus meeting, led by Mr. Tibbo, to discuss their individual scores and agree on a final
consensus score.

73 Mr. Tibbo explains in his affidavit that he was retained to help draft the RFP and facilitate the
technical evaluation, and was directed in this respect by Mr. Mark Henderson and Mr. Pierre Demers
of PWGSc. Mr. Tibbo had no involvement in the financial evaluation or the combined technical and
financial sC~)fing.

74 When the consensus phase was completed, the pre-set weights were applied to the scores and
the results were added to reach. the final score for each bidder. The consensus phase took place
between September 22 and September 27,2006. During the meetings, Mr. Tibbo was assisted by Ms.
Mairi Curran, who entered individual scores into the PPI computer. The computer was connected to a
projector which displayed the monitor on a screen for all of the evaluators to see. If all five evaluators
entered the same score, that would be recorded as the consensus score. When the scores were
different, a moderated discussion ensued. Mr. Tibbo recorded the consensus scores in a paper back-up
referred to as the Master Evaluation Binder. The evaluators would then record the consensus score in
their individual binders.

75 Although PPI would normally print out a copy of the report on site for the evaluators sign-off,
Mr. Tibbo explained that they did not have access to a printer at that facility where the technical
evaluation took place. Consequently, Mr. Tibbo printed off copies of the report on October 2, 2006
and provided them to Mr. Hamid Mohammad, Contracting Authority for PWGSC. On October 3,
2006 Mr. Tibbo e-mailed Mr. Mohammad a summary spreadsheet. The data had been manually
entered into the spreadsheet. On October 12, 2006 the final results spreadsheet was provided - this
was extracted directly from the ERGOV software onto the spreadsheet.
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76 Mr. Tibbo admits that there was an error in the spreadsheet that he manually compiled on
October 2,2006. What he initially thought was a rounding error turned out to be a transposition error.
This error, however, had no effect on the final technical result. Additionally, the final October 12
spreadsheet did not contain any human errors.

77 A meeting was held on October 27, 2006 to address the concerns of Mr. Mohammad.
Substantiating comments were provided for some consensus scores asa result, but no scores were
changed. The evaluators then signed off on each bid. Mr. Tibbo swears in his affidavit that at no time
prior during or after was he approached by or influenced by anyone seeking to secure a particular
outcome, nor did he witness any such activity. Similarly, Mr. Bartlett provided an affidavit testifying
to the fairness and transparency of the evaluation process.

78 In my view, TPG has failed to provide any evidence that supports their theory that there was
some kind of wrong-doing on the part of the PWGSC either during the evaluation process or .
following contract award. TPG's theory seems to largely rest on the claim that PWGSC was biased
against TPG and that the technical evaluation scores were changed at some point. TPG cannot explain
where the alleged bias came from or how it was manifested, nor can TPG explain who changed the
marks, or when and how they were changed. The theory that they were indeed changed is based on
the fact that the "official" technical scores differed from allegedly rumoured and expected scores.

79 During his examination for discovery, Mr. Powell admitted that he had no concerns with the
honesty and integrity of any of the five evaluators, but was concerned that there was some kind of re-
evaluation after the evaluators submitted their scores, resulting in arbitrarily lowered scores for TPG.
Mr. Powell surmises that Mr. Tibbo changed the scores since he controlled the scores at the time they
must have been changed (see tab 3 of the Relevant Portions of the Examination of Donald Powell)
and that he was likely directed to change the scores by PWGSC officials. Mr. Powell was unable to
elaborate on who might have directed Mr. Tibbo to change the scores, answering question 419 on
examination for discovery, "I imagine he was directed, but I don't know who directed him, I don't
know, you know, I'm not the FBI, I can't find out who told him to do it." (Applicant's Motion Record,
pg 2107). The questioning continued:

Q: And how do you know, sir, what basis do you allege that, in fact, the
scores were changed by anybody?

A: Because the scores are simply impossible to believe, for starters. And they
don't make sense on certain wise and the bias against our score was obvious.

Q: Is it not possible, sir, that the original five evaluators came to what you've
described as the impossible results and that Mr. Tibeault [sic] had nothing to
do with it?

A: No, it's not possible. Jim Bezanson told us what the scores were like, and
he was really in charge of the evaluation team. He had no idea what the new
scores were like, not a clue. He knew what the old scores were like, the real
scores.

80 Mr. Powell and Mr. Stanley Estabrooks, Infrastructure Manager at TPG, refer to Jim Bezanson
as the ETS RFP Evaluation team leader throughout their affidavits. The Crown clarified at the hearing
that Jim Bezanson was il1fact, just a member of the five-person evaluation team. Mr. Bezanson left
PWGCS after receiving ajob offer at Canada Post in mid-November 2006, after the evaluation had
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been completed. The above exchange refers to a telephone conversation that Mr. Estabrooks initiated
with Mr. Bezanson in March 2007, during which Mr. Bezanson allegedly expressed surprise that CGI
was rumoured to have received a much higher technical score, as he was under the impression that the
results of the technical evaluation were, "very close" (see Estabrooks affidavit at para 22). Mr.
Estabrooks conceded on cross-examination that he did not know what Mr. Bezanson meant"by "very
close" (Applicant's Motion Record, Vol 7, pg 1975). Mr. Estabrooks nonetheless relayed the contents
of this conversation to Mr. Powell who concluded as a result, that the technical scores had been
changed without Mr. Bezanson's knowledge or participation and that litigation was necessary to
determine exactly how the "official" technical scores had been derived, and how they had been
changed without Mr. Bezanson's knowledge.

81 I am not satisfied that TPG is able to provide any evidence beyond mere speculation and
conjecture to suggest that a trial is warranted to further flesh out this allegation. The theory that the
scores changed is based on vague, second-hand information extracted in the course of a personal
phone call interpreted with the most conspiratorial gloss. I am sure that TPG was disappointed with
the results, and this disappointment has largely fuelled this litigation.

82 Mr. Powell was asked in several iterations during discovery ifhe had any evidence to support
the allegation that the consensus scores were changed after the consensus meetings. Reading the
discovery transcript presents nothing beyond the bald accusation that Mr. Tibbo must have changed
the scores sometime after September 27,2006, because in Mr. Powell's opinion they are not "close" as
described by Mr. Bezanson in passing to Mr. Estabrooks, (see Relevant Portions of the Discovery of
Donald Powell Tab 11), they are "absurd", "inherently wrong" and "unreasonably low" when
compared with the individual evaluators' scores, and Mr. Tibbo had the time and opportunity.

83 However, in the record, there is nothing to lead to the conclusion that the marks were changed.
On the cross-examination of Mr. Powell's affidavit, Mr. Powell admits that he can't prove what
happened at the moment, but he will require witness testimony to establish the mechanics of the score
change at trial (see Applicants Motion Record, Vol 7, Tab 15, Q's 90-92). Mr. Powell similarly
responds to several queries, stating that he needs a trial to establish what happened (see Q's 101, 128,
142, 149, 151). A typical exchange is found starting at question 169 (Applicant's Motion Record, Vol
7, tab 15, pg 1894):

Q: You have sworn in your Affidavit - what I am entitled to know, sir, then
is this: You have sworn already in your previous discovery that the Plaintiff
allegations are as against what Mr. Tibbo allegedly did when the evaluation
was completed, and you swore to that back in March 2009. Now that was an
accurate statement, wasn't it?

A: It is certainly my belief that that is what happened. I think when we get to
trial, we will get more details, but yes.

Q: At this point then you have no infonnation or no knowledge of anything
else that may have occurred that caused the scores to allegedly change?

A: I didn't understand the question I would have to say. Are you asking about
mechanics again or the results.
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Q: Both

A: Well, the results are very strange what Mr. Bezanson told us, and if you
analyze individual scores compared to these consensus scores they are
extremely inconsistent, but the mechanics of all the details of what was done
to produce these documents we don't know. We will find out when we go to
trial

84 The Crown later calls Mr. Powell on the quality of his allegations saying, at question 182 (pg
1899):

Q: All of the factors appear to have the same quality to them, which is just a
broad allegation with no basis whatsoever.

To which Mr. Powell replies,

A: Why don't we go to trial to find out

85 Mr. Powell also takes the position that the Master Evaluation Record may not be, in fact, the
actual Master Evaluation Record, because the Evaluators only signed off on the cover pages for each
bid after the October 27,2007 meeting. Because they did not initial each page, he doubts the veracity
of the contents of the Record. Moreover, TPG argued at the hearing that one of the evaluators, Don
Bartlett, who swore in an affidavit that the evaluation was fair and uninfluenced, could not recall
signing the Master Evaluation Record. Absent other supporting evidence, it is not reasonable to infer
that signatures on the cover-sheet only, mean that the attached documents were changed. And
although Mr. Bartlett did not recall reviewing the attachment, he did, "remember being together with
the team to sign these off but it is four years ago and I can't say much more than that" (See Applicant's'
Motion Record, pg 1698).

86 Mr. Powell's allegations are not only limited to the evaluation and transition process. During his
cross-examination Mr. Powell questions the authenticity of the scores that were identified by the
Crown as Mr. Bezanson's. This score-sheet allegedly calls into question the fairness of the process as
it appears that Mr. Bezanson only evaluated the first 100 metrics submitted by TPG in relation to item
3.3.3, while evaluating more than 100 metrics for CGI (see Powell affidavit at para 125). It was later
clarified at a consensus meeting that the evaluators should have considered all proposed metrics, and a
consensus score was accordingly agreed upon (see cross-examination of Mr. Bartlett, Applicant's
Motion Record, Vol 7, pg 1684). When cross-examined on his affidavit, Mr. Powell's nascent theory
begins to spin out of control when he begins to question whether Mr. Bezanson's score sheet is
actually Mr. Bezanson's score sheet in response to questions concerning the allegation he makes in his
affidavit, starting at question 217 (Applicant's Motion Record, Vol 7, pg 1907):

Q: Okay, then how do you know that the documents you are referring to,
which are the documents that show an unfair evaluation, can be connected to
Mr. Bezanson?

A: Well the Crown provided them as Mr. Bezanson's documents.
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Q: So are you suggesting that the numbers that may be written on a piece of
paper provided by the Crown, and the Crown said that Mr. Bezanson's
numbers are in fact not Mr. Bezanson's numbers?

[...]

A: No, I just said this is what the documents show. I don't know who created
them. The Crown gave them to us as Mr. Bezanson's scores.

Q: And you are doubting that those are in fact Mr. Bezanson's scores.

A: I would want to see proof by questioning all these people. That's all we
are asking for. Let's go to trial and find out.

Q: Say it again.

A: Let's go to trial and find out what happened.

87 The appropriateness and effectiveness of consensus method itself, specifically chosen by
PWGSC in an effort to produce the fairest result by ensuring that evaluators are using a consistent
understanding of the requirements, is questioned by TPG. During the hearing, counsel for TPG
advanced the argument that PWGSC intentionally selected the consensus model, the most subjective
model in their view, as a way to allow personal bias and preferences to infiltrate the process. The bias
was one against "body shops" - TPG maintaining that Mr. Tibbo might have had a prejudice against
small companies and "body shops" as Mr. Howard Grant, president of PPI was quoted in an industry
publication in 2009, as speaking disparagingly of "body shops."

88 However, on cross-examination Mr. Tibbo could not recall ever having heard the term "body
shop" used in the context ofthe ETSevaluation, but instead maintained that there were discussions
regarding PWGSC decision to move from a per diem to a managed services model contract (For
instance, see cross-examination ofMr. Tibbo, Applicant's Motion Record, pg 1748, Q 185. When
asked ifPWGSC thought that TPG promoted a "body shop" approach, Mr. Tibbo answered, "I
remember our discussion was talking about what they were trying to accomplish moving from per
diem to service management based contract. I know other people have used the word "body shop".
That is a colloquial term and I would not use that as part of my answer. I know the objective of the
project was to move from a per diem based contract to a managed services contract.) As such, I can
find no evidentiary support for Mr. Powell's claim at para 52 of his affidavit:

PWGSC arbitrarily, and without justification, held the view that only CGI
was capable of providing ETS services as a "managed service", and that
neither TPG nor IBM was capable of providing ETC services on the basis of
a managed service.

89 Mr. Powell has provided the expert reports ofMr. Jim Over and Mr. Tom McIlwham, which
both state that, in their opinion, a number of low scores awarded to TPG do not have a legitimate
technical basis. I understand that the Crown has already been unsuccessful in seeking to have these
expert reports struck. However, they do not go very far to provide TPG with a necessary evidentiary
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foundation to support TPG's claims. These reports are of low probative value on this motion, as they
do not support TPG's theory of the case.

90 The report of Mr. Over, an evaluator of the 1999 ETS contract, suggests that the evaluators
changed the test for relevancy at the consensus stage. Mr. Over's conclusion is that the results of the
technical evaluation are unfair. The Crown tried to clarify the connection between Mr. Over's report
and Mr. Powell's allegation during the cross-examination of Mr. Powell's affidavit. Beginning at Q
138 (see Applicant's Motion Record, pg 1886)

Q: What I will put to your, sir, is, based upon your evidence, the Affidavit~
and the expert's report of Mr. Over, has no connection to what your evidence
is -

A: Of course, it does.

Q: -- which is that marks were changed after the evaluation process,
including the consensus evaluation, was concluded?

A: What? I don't know what you are talking about honestly. Jim was asked to
look was the result fair or not, and he said it wasn't. We didn't ask him how
did they make it unfair. We didn't ask him that at all. He wouldn't know who
Bob Tibbo was. We didn't ask him to look at any of that stuff and he didn't.

Q: You did not ask how they made it unfair?

A: No.

Q: How can you say that? We have just pointed out on page 16 of Mr. Over's
report that how they made it unfair; allegedly, according to Mr. Over, was
that they changed the test for how relevancy is applied?

A: Who is they? We don't know who they is. Mr. Over certainly doesn't
know who they is. We didn't know who they is. We didn't ask him who they
was.

Q: They would be the technical evaluators, isn't that correct?

A: How do we know that? That's why we need a trial to .find out.

91 The details of TPG's allegations are confusing and inconsistent. TPO insistently and repeatedly
alleges that an elaborate plan was carried out to oust TPG and enter COl, but provides no workable
details to explain why there was a plan, the details of the plan, and how it was carried out beyond bold
assertions that are just not reasonably supported by any available evidence.

http://www.lexisnexis.com/ca/legalldeliverylPrintDoc.do?fromCartFullDoc=false&fileSi. .. 2015-07 -29

http://www.lexisnexis.com/ca/legalldeliverylPrintDoc.do?fromCartFullDoc=false&fileSi.


Page 25 of30

92 TPG has also alleged that the Crown breached Contract A by changing the transition terms of
the RFP. Mr. Powell claims that CGI requested amendments to the ETS contract immediately after
contract award, the first amendment being issued on December 12,2007. Based on Mr. Powell's
experience, he does not believe that there is a legitimate technical reason for issuing a contract
amendment so soon after contract award. However, once again, on examination Mr. Powell admits
that he has no direct knowledge regarding the transition plan and his allegations were originally based
on a document that mayor may not have been the approved transition plan (Relevant Portions of the
examination of Donald Powell, Tab 27, Q 1610). Mr. Powell essentially admits that he does not know
what is in the approved transition plan, so, as argued by the Crown, the allegation that PWGSC has
violated the transition plan become baseless. Mr. Pierre Demers, Manager of Contracts Management
and Administrative Services for PWGSC at the material time, has sworn a very detailed affidavit
describing what CGI did and how CGI complied with the transition plan.

93 According to Mr. Demers, CGI submitted a proposed transition plan as required, on November
14, 2007 within 10 working days of contract award. PWGSC determined that revisions were needed.
CGI had questions about the proposed changes, and discussions ensued. On November 28, 2007 CGI
submitted a further revised transition plan. This plan was accepted by the Project Authority on
November 28,2007 in accordance with the timeline set out in the RFP. The transition plan provided
CGI with 60 working days within which to have all functions ready. The contract allowed for up to
three 15 day extensions. CGI requested and received two 15 day extensions. According to Mr.
Demers, CGI successfully completed the transition phase on March 26, 2008 as required under the
contract.

94 Although it appears that TPG may have wished to frustrate the transition by contractually
inhibiting its resources from being available to CGI, as a question of fact, there is no evidence to
support TPG's theory that the Crown breached its duty of good faith. As a question of law, I agree
with the Crown, that the Supreme Court has definitively stated that obligations under Contract A do
not outlive the award of Contract B. At para 71 of Double N Earthmovers Ltd v. Edmonton (City),
2007 SCC 3, [2007] 1 S.C.R. 116, the Supreme Court concluded:

[71] [...] Where an owner undertakes a fair evaluation and enters into
Contract B on the terms set out in the tender documents, Contract A is fully
performed. Thus, any obligations on the part of the owner to unsuccessful
bidders have been fully discharged. [...]

95 I agree with the Crown, that Mr. Powell has made wide-sweeping allegations that he is unable to'
reasonably support. A court trial is not the appropriate forum for working out a theory based purely on
speculation, conjecture and bald accusations. It is equally inappropriate to argue that the court's time
is not wasted because evidence may appear after others are forced to participate in this exercise via
subpoena. TPG has not put its best foot forward in formulating a theory of the case and simply relies
on bare allegations. I find that TPG's claim that PWGSC breached Contract A to be so doubtful that it
does not deserve consideration at a future trial.

(2) Claims in Tort

96 TPG advances several claims in tort, including, inducement to breach of contract, interference
with economic interests and negligence. The Crown submits as a preliminary point that all of these
torts require TPG to establish that it suffered economic loss, and that TPG has failed to do so. TPG
has not provided any evidence that it was unable to bid on other requests for proposals, or that it failed
to win other contracts as a result of some of the contractors choosing not to abide by the teaming
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agreements and accepting employment with CGI. The Crown argues that in addition to this failure,
TPG has also not provided credible evidence as to the remaining elements of the tort claims.

(a) Inducing Breach of Contract

97 In order to establish a claim for the tort of inducing breach of contract, TPG must show:

1) There existed a valid and enforceable contract between TPG and its
various subcontractors;

2) The Crown was aware of the existence of these contracts;
3) The Crown wrongfully and without justification interfered with these

contracts procuring a breach; and
4) TPG suffered damages.

98 The Crown takes the position that TPG meets none of these criteria, while TPG argues that the
evidence establishes each element of the tort.

99 The Crown firstly takes issues with the teaming agreements characterizing them as prima facie
unenforceable as a restraint of trade and employment, contrary to public policy. In the Crown's view,
the agreements were designed and intended to make it difficult if not impossible for the employees
who signed them to continue to work in the ETS contract if another bidder was successful. The
Supreme Court has held that contracts which, due to an imbalance in bargaining power, "may lead to
oppression and a denial of the right of the employee to exploit, following termination of employment,
in the public interest and in his own interest, knowledge and skills obtained during employment," are
unenforceable (JG. Collins Insurance Agencies Ltd v. Elsley Estate, [1978] 2 S.C.R. 916, 83 DLR
(3d) 1).

100 Furthermore, the Crown denies that the Crown interfered with these contracts. The issue of
staffing the ETS contract with persons who formerly worked for TPG was between TPG, CGI and the
individual subcontractors. The Crown maintains that it had no legal obligation to prevent CGI from
, recruiting resources from TPG.

101 TPG disputes the Crown's characterization of the teaming agreements and asserts that the
agreements were limited to a specific contract and to a specific relevant time period, and that they
were therefore reasonable and necessary. TPG adds that there is no evidence that the parties to the
agreements felt they were oppressive or unreasonal;>le.

102 Without feeling the need to comment on the enforceability of the teaming agreements, I find
that, once again, TPG has failed to establish that there is a genuine issue for trial. TPG claims that the
Crown provided CGI with lists of TPG's incumbent resources they wished CGI to retain, and although
the Crown was aware of the teaming agreements, it made no effort to ensure that CGI did not hire
, TPGsubcontractors. TPG argues that a trial is needed to assess the Crown's knowledge and intent. I
disagree. Although TPG submits that a Court needs to weigh and assess the evidence of both parties, I
find that TPG has failed to produce any evidence beyond bald allegations that the Crown interfered
with TPG's teaming agreements.

103 PWGSC was aware of the teaming agreements, but ITSB managers were specifically instructed
not to discuss details regarding TPG subcontractors. When PWGSC became aware that CGI was
contacting TPG resources, they were advised not to contact incumbent resources using the
government electronic directory or during working hours (Demers affidavit at para 42). On November
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23, 2007 TPG sent a letter to PWGSC attaching a list of resources that were not eligible to work on
the new ETS contract. According to Mr. Demers, only six of the 133 proposed resources submitted by
CGI as part of their transition plan matched names on TPG's list. Of the six, four had not signed
teaming agreements, one had an agreement which expired on December 31, 2007 and only one had an
agreement that extended to February 28, 2008 (see Demers affidavit para 49).

104 There is no basis for Mr. Powell's assertion that, "the Defendant contacted, and facilitated
CGI's contacting, the various individuals under contract with TPG to enter into an arrangement with
CGI resulting in the existing resources continuing to do work while removin'g TPG as a
contractor." (Powell affidavit at para 603). Based on the record, it seems that several TPG sub-
contractors attempted to abide by their teaming agreements, or asked Mr. Powell to waive the terms of
the agreement before eventually "capitulating" and going to work with CGI (see cross-examination of
Mr. Powell, Applicant's Record, pg 2530). Mr. Powell wanted CGI to negotiate directly with TPG for
the use ofTPG'~ incumbent resou~ces. CGI refused, so Mr. Powell refused to waive the non-compete
agreements since CGI was "behaving in such an outrageous way,"(Examination of Mr. Powell,
Applicant's Motion Record, pg 2529). But Mr. Powell provides no evidence of the Crown persuading
TPG subcontractors to breach their contracts.

105 Two TPG subcontractors, privy to teaming agreements, swore affidavits on TPG's behalf for
this motion. Valerie Bright met with PWGSC employees on the last day of her TPG contract. They
"pointed out that I no longer had a job and asked what I was going to do. I took this as an effort on
their part to encourage me to contact CGI." (Bright affidavit at para 9). Ms. Bright later became
employed by CGI when they created a position that had not previously existed under the former ETS
contract. She believed that this would allow her to work for CGI without breaching the terms of the
teaming agreement.

106 The other affidavit was provided by Brian Fleming. He found out in November 2007 that his
resume had been submitted by CGI as a resource when his PWGSC manager asked ifhe had
consented to its use. He expressed to his manager his feeling that this was extremely inappropriate as
it was without his consent. His manager indicated that he would mention this issue to Ms. Rita Jain,
the PWGSC Transition Manager. Mr. Fleming was later informed by his manager that Ms. Jain told
him that the submission of his resume had been in error.

107 I do not find that this is evidence of any kind of unlawful interference on behalf ofPWGSC,
such that they encouraged TPG subcontractors to breach their teaming agreements. On cross-
examination, both Ms. Bright and Mr. Fleming asserted that they would not breach agreements with
TPG notwithstanding encouragement from PWGSC or CGI.

108 At this point in time, Mr. Powell is unable to provide a list ofTPG subcontractors who
breached their teaming agreements, nor can he provide names of Crown employees who persuaded
the unidentified TPG incumbents to breach their teaming agreements. Mr. Powell claims that once he
has a list of employees he will ask them who cajoled them (see Examination ofMr. Powell,
Appl,icant's Motion Record, pg 2536). I do not find that there is a sufficient evidentiary basis for
TPG's claims such to warrant a full trial.

(b) Unlawful Interference with Economic Relations

109 The tort of unlawful interference requires that a plaintiff prove:

[...]
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1) An intention to injure the plaintiff;
2) Interference with another's method of gaining his or her living or

business by illegal or unlawful means; and
3) A resulting economic loss.

(Drouillard v. Cogeco Cable Inc, 2007 ONCA 322, 86 OR (3d) 431 at para
14)

110 The Crown submits that there is no evidence on the record as to any of the three elements of
this tort and consequently, this issue does not merit a full trial.

111 TPG, however, maintains that the Crown decided in advance of issuing the RFP that CGI was
the most suitable candidate and set out to ensure that CGI was awarded the contract. Moreover, the
Crown, in TPG's telling of events, set about to ensure that it kept TPG's incumbent resources, by
having those resources contract with CGI. TPG argues that this establishes intent. The interference
element is shown by the evidence that the Crown encouraged TPG incumbents to contact CGI and
provided them with CGI business cards. As a result, TPG lost the contract which represented 70% of
TPG's revenue, which TPG describes as a significant and devastating economic loss to TPG.

112 The question that needs to be answered in the context of this motion for summary judgment is
whether TPG will be able to prove at trial, the elements ofthis tort. TPG's evidence in this regard is
purely speculative and theoretical. More importantly, it is squarely contradicted by the Crown. There
isno genuine issue for trial. .

(c) Conflict of Interest

113 TPG asserts that there was a conflict of interest or the appearance of a conflict of interest with
respect to Mr. Jirka Danek, who was the Director General of Products and Services with ITSB at the
time of bid evaluation and contract award. Prior to being hired at PWGSC,Mr. Danek was the Chief
Executive Officer of Avalon Works, a competitor ofTPG. TPG claims that PWGSC's preference for
CGI may have emanated from Mr. Danek, as he had a longstanding relationship with CGI.

114 The Crown takes the position that TPG has failed to provide any evidence that Mr. Danek was
in any way involved with the evaluation ofETS tenders, or that he ever communicated with any of the
persons involved in the ETS evaluation.

115 I find that this allegation, that there was an appearance of a conflict of interest, does not
warrant a trial as there is no evidence in the record to support it. During the examination of Mr;
Powell, he conceded that Mr. Danek left CGI in 1991. Furthermore, Avalon Works was a
subcontractor to TPG on the first ETS contractor, so not a direct competitor. More importantly, Mr.
Danek swore an affidavit in 2007, as part of the judicial review of the CITT decision, that his sector
had no involvement in the procurement process, and thathe had no interest in what was going to
happen to Avalon Works (see cross-examination ofMr. Danek, Respondent's Motion Record Vol 8,
pg 2647). Mr. Powell conceded on examination that Mr. Danek was not directly involved, and he did
not know what his involvement was (examination of Mr. Powell, Applicant's Motion Record, pg
2235).

116 There is no corroboration for TPG's allegations, and as such, no genuine issue for trial.
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(d) Negligence

117 To establish a claim for negligence, the plaintiff must prove that:

1) the defendant owed him a duty of care;
2) the defendant breached the applicable standard of care; and
3) the plaintiff must have suffered some compensable injury as a result of this

breach.

118 Like with the other tort claims, the Crown takes the position that TPG has failed to establish
the elements of this tort. The Crown argues that TPG cannot show that any breaches of the teaming
agreements would not have happened but for the actions of the Crown, or that any damages arose
because of the actions of the Crown. Further, the Crown submits, if any damages were suffered, they
would be too remote to be compensated.

119 TPG maintains that the Crown is under a prima facie duty to treat all bidders fairly, and that
the Crown breached this duty by unfairly evaluating, awarding and improperly allowing the transition
of the ETS contract to CGI. TPG again claims the loss of the contract and the consequent loss of
income as the damage. .

120 In my opinion, TPG has failed to show any evidence of wrong-doing on the part of the Crown.
Mr. Powell's allegations are speculative, and he is unable to posit a workable case theory.

III. Conclusion

121 Although I find that the Court would have jurisdiction to hear this action, I am not convinced
that there is a genuine issue for trial. TPG has failed to provide credible evidence such that the
elements for any of the claims of actions it seeks to try would be established. The Crown quite rightly
cited Havana House Cigar & Tobacco Merchants Ltd v. Naeini (c.o.b. Pacific Tobacco, Pacific
Region), 147 FTR 189, 80 CPR (3d) 132 at para 16 where this Court has held that:

[16] [...] an action is not a speculative exercise, to be launched, in whole or
in part, where it is clear that the onus of proof rests upon the plaintiff and yet
the plaintiff has no evidence or foundations of fact on which to support its
claims. [...]

122 Although TPG has ably attempted to argue that the evidence filed presents discrepancies,
conflicting testimony and issues of credibility that are best left for a trier of fact, I cannot agree with
this characterization. TPG has essentially reversed the onus of proof and asks the Crown to come to
court to disprove Mr. Powell's claims and allegations which are largely baseless. Having given the
evidence a hard look, I do not think it requires or deserves assessment and weighing by a trier of fact.
I am satisfied that the ten-week trial TPG claims is necessary to discover what actually happened in
the fall of 2007 should not take up the time of the Court or incur the costs of a trial. Accordingly, I .
will grant this motion for Sununary judgment in its entirety and costs are awarded to the Crown.

123 The Crown's request to have the Court find some ofTPG's allegations to be an abuse of
process has been considered, but given the outcome, I find it unnecessary to further address this issue.

ORDER
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THIS COURT ORDERS that this motion for summary judgment is granted and costs are
awarded to the Crown.

NEARJ.
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accountingfirmfrom Nova Scotia Court of Appealjudgment setting aside in part decision striking out
affidavit of expert witness retained by shareholders of company in professional negligence action for
auditing services rendered dismissed -- Firm claimed expert witness faced potential personal liability
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and no.n-partisan opinion and willingness to carry duty it were required for evidence to be admitted --
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Appeal by White Burgess Langille Inman(WBLI)from a judgment of the Nova Scotia Court of
Appeal setting aside in part a decision of the Nova Scotia Supreme Court that struck out the affidavit
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of the expert witness retained by the shareholders of the A.W.A.R.D. Wholesalers and Retailers
Distributors Ltd. (AWARD) company in their professional negligence action against WBLI,
AWARD'S former auditors. The shareholders started their action after they had retained a different
accounting firm, the Kentville office of Grant Thornton LLP, to perform various accounting tasks and
which in their view revealed problems with WBLI's previous audit work. The main question in the
action boiled down to whether WBLI auditors were negligent in the performance of their professional
duties. WBLI brought a motion for summary judgment, seeking to have the'action dismissed. In
response, the shareholders retained MacMillan, a forensic accounting partner at the Halifax office of
Grant Thornton, to review all the relevant materials. Her affidavit stated that in her opinion the WBLI
auditors had not complied with their professional obligations to the shareholders. WBLI applied to
strike out MacMillan's affidavit on the grounds that she was not an impartial expert witness. WBLI
argued that the action came down to a battle of opinion between two accounting firms, WBLI and
Grant Thornton, and that MacMillan, being a partner at the latter, could be personally liable if her
firm's approach was not accepted by the court. The motions judge struck out the affidavit in its .
entirety. The majority of the Nova Scotia Court of Appeal concluded that the motions judge erred in
excluding MacMillan's affidavit, finding that the test, adopted by the motions judge to do so was
wrong in law.

HELD: Appeal dismissed. The basic structure for the law relating to the admissibility of expert
opinion evidence had two main components. First, there were four threshold requirements that the
proponent of the evidence had to establish in order for the proposed expert opinion evidence to be
admissible: relevance; necessity; absence of an exclusionary rule; and a properly qualified expert. The
second component required trial judges to assess whether otherwise admissible expert evidence
should be excluded because its probative value was overborne by its prejudicial effect. Concerns
about an expert witness's independence or impartiality were to be considered as part of the overall
weighing of the costs and benefits of admitting the evidence. Expert witnesses had a duty to the court
to give fair, objective and non-partisan opinion evidence, the acid test being whether the opinions
would not change regardless of which party retained the experts. They were to be aware of this duty
and able and willing to carry it out. When witnesses were unable or unwilling to fulfill that duty, they
did not qualify to perform the role of an expert and were to be excluded. Remaining concerns about
the experts' compliance with their duty were to be considered as part of the overall cost-benefit
analysis which the judge conducted to carry out his or her gatekeeping role. Absent a challenge to the
expert's independence and impartiality, the expert's attestation or testimony recognizing and accepting
the duty to provide fair, non-partisan and objective assistance would generally be sufficient to
establish that this threshold was met. If a party opposing admissibility showed that there was a
realistic concern that the expert was unable and/or unwilling to comply with this duty, the proponent
of the evidence had the burden of establishing its admissibility. Anything less than clear
unwillingness or inability to do so would not lead to exclusion, but would be taken into account in the
overall weighing of costs and benefits of receiving the evidence. In the present case, there was no
finding by the motions judge that MacMillan was in fact biased or not impartial or that she was acting
as an advocate for the shareholders. The concept of apparent bias was not relevant to the question of
whether or not expert witnesses would be unable or unwilling to fulfill their primary duty to the court.
The majority of the Court of Appeal was correct in concluding that the motions judge committed a
palpable and overriding error in determining that MacMillan was in a conflict of interest that
prevented her from giving impartial and objective evidence.

Statutes, Regulations and Rules Cited:

Act to establish the new Code of Civil Procedure, S.Q. 2014, c. 1, art. 22, art. 235
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Civil Procedure Rules (Nova Scotia), Rule 55.01(2), Rule 55.04(1)(a), Rule 55.04(1)(b), Rule 55.04
(1)(c)

Federal Courts Rules, SOR/98-1 06, Rule 52.2( 1)(c)

Queen's Bench Rules (Saskatchewan), Rule 5-37

Rules of Civil Procedure, R.R.O. 1990, Reg. 194, Rule 4.1.01(1), Rule 4.1.01(2), Rule 53.03(2.1)

Rules of Civil Procedure (Prince Edward Island), Rule 53.03(3) (g)

Rules of Court, Y.O.I.C. 2009/65, Rule 34(23)

Supreme Court Civil Rules, B.C. Reg. 168/2009, Rule 11-2(1), Rule 11-2(2)

Subsequent History:

NOTE: This document is subject to editorial revision before its reproduction in final form in the
Canada Supreme Court Reports.

Court Catchwords:

Evidence -- Admissibility -- Expert evidence -- Basic standards for admissibility -- Qualified expert --
Independence and impartialitY -- Nature of expert's duty to court -- How expert's duty relates to
admissibility of expert's evidence -- Forensic accountant providing opinion on whether former
auditors were negligent in performance of duties -- Former auditors applying to strike out expert's
affidavit on grounds she was not impartial expert witness -- Whether elements of expert's duty to court
go to admissibility of evidence rather than simply to its weight -- If so, whether there is a threshold
admissibility requirement in relation to independence and impartiality.

Court Summary:

The shareholders started a professional negligence action against the former auditors of their company
after they had retained a different accounting firm, the Kentville office of GT, to perform various
accounting tasks and which in their view revealed problems with the former auditors' work. The
auditors brought a motion for summary judgment seeking to have the shareholders' action dismissed.
In response, the shareholders retained M, a forensic accounting partner at the Halifax office of GT, to
review all the relevant materials and to prepare a report of her findings. Her affidavit set out her
findings, including her opinion that the auditors had not complied with their professional obligations
to the shareholders. The auditors applied to strike out M's affidavit on the grounds that she was not an
impartial expert witness.

The motions judge essentially agreed with the auditors and struck out M's affidavit in its entirety. The
majority of the Court of Appeal concluded that the motions judge erred in excluding M's affidavit and
allowed the appeal.

Held: The appeal should be dismissed.

The inquiry for determining the admissibility of expert opinion evidence is divided into two steps. At
the first step, the proponent of the evidence must establish the threshold requirements of admissibility.
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These are the four factors set out in R. v.Mohan, [1994] 2 S.C.R. 9 (relevance, necessity, absence of
an exclusionary rule and a properly qualified expert). Evidence that does not meet these threshold
requirements should be excluded. At the second discretionary gatekeeping step, the trial judge must
decide whether expert evidence that meets the preconditions to admissibility is sufficiently beneficial
to the trial process to warrant its admission despite the potential harm to the trial process that may
flow from the admission of the expert evidence.

Expert witnesses have a duty to the court to give fair, objective and non-partisan opinion evidence.
They must be aware of this duty and able and willing to carry it out. The expert's opinion must be
impartial in the sense that it reflects an objective assessment of the questions at hand. It must be
independent in the sense that it is the product of the expert's independent judgment, uninfluenced by
who has retained him or her or the outcome of the litigation. It must be unbiased in the sense that it
does not unfairly favour one party's position over another. The acid test is whether the expert's
opinion would not change regardless of which party retained him,or her. These concepts, of course,
must be applied to the realities of adversary litigation.

Concerns related to the expert's duty to the court and his or her willingness and capacity to comply
with it are best addressed initially in the "qualified expert" element of the Mohan framework. A
proposed expert witness who is unable or unwilling to fulfill his or her duty to the court is not
properly qualified to perform the role of an expert. If the expert witness does not meet this threshold
admissibility requirement, his or her evidence should not be admitted. Once this threshold is met,
however, remaining concerns about an expert witness's compliance with his or her duty should be
considered as part of the overall cost-benefit analysis which the judge conducts to carry out his or her
gatekeeping role.

Imposing this additional threshold requirement is not intended to and should not result in trials
becoming longer or more complex. The trial judge must determine, having regard to both the
particular circumstances of the proposed expert and the substance of the proposed evidence, whether
the expert is able and willing to carry out his or her primary duty to the court. Absent challenge, the
expert's attestation or testimony recognizing and accepting the duty will generally be sufficient to
establish that this threshold is met. However, if a party opposing admissibility shows that there is a
realistic concern that the expert is unable and/or unwilling to comply with his or her duty, the
proponent ofthe evidence has the burden of establishing its admissibility. Exclusion at the threshold
stage of the analysis should occur only in very clear cases in which the proposed expert is unable or
unwilling to provide the court with fair, objective and non-partisan evidence. Anything less than clear
unwillingness or inability to do so should not lead to exclusion, but be taken into account in the
overall weighing of costs and benefits of receiving the evidence.

The concept of apparent bias is not relevant to the question of whether or not an expert witness will be
unable or unwilling to fulfill its primary duty to the court. When looking at an expert's interest or
relationship with a party, the question is not whether a reasonable observer would think that the expert
is not independent. The question is whether the relationship or interest results in the expert being
unable or unwilling to carry out his or her primary duty to the court to provide fair, non-partisan and
objective assistance.

In this case, there was no basis disclosed in the record to find that M's evidence should be excluded
because she was not able and willing to provide the court with fair, objective and non-partisan
evidence. The majority of the Court of Appeal was correct in concluding that the motions judge
committed a palpable and overriding error in determining that M was in a conflict of interest that
prevented her from giving impartial and objective evidence.
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The judgment of the Court was delivered by

CROMWELL J.:--

I. Introduction and Issues

1 Expert opinion evidence can be a key element in the search for truth, but it may also pose special
dangers. To guard against them, the Court over the last 20 years or so has progressively tightened the
rules of admissibility and enhanced the trial judge's gatekeeping role. These developments seek to
ensure that expert opinion evidence meets certain basic standards before it is admitted. The question
on"this appeal is whether one of these basic standards for admissibility should relate to the proposed
expert's independence and impartiality. In my view, it should.

2 Expert witnesses have a special duty to the court to provide fair, objective and non-partisan
assistance. A proposed expert witness who is unable or unwilling to comply with this duty is not
qualified to give expert opinion evidence and should not be permitted to do so. Less fundamental
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concerns about an expert's independence and impartiality should be taken into account in the broader,
overall weighing of the costs and benefits of receiving the evidence.

3 Applying these pdnciples, I agree with the conclusion reached by the majority of the Nova Scotia
Court of Appeal and would therefore dismiss this appeal with costs.

II. Overview of the Facts and Judicial History
A. Facts and Proceedings

4 The appeal arises out of a professional negligence action by the respondents (who I will call the
shareholders) against the appellants, the former auditors oftheir company (I will refer to them as the
auditors). The shareholders started the action after they had retained a different accounting/firm, the
Kentville office of Grant Thornton LLP, to perform various accounting tasks and which in their view
revealed problems with the auditors' previous work. The central allegation in the action is that the
auditors' failure to apply generally accepted auditing and accounting standards while carrying out
their functions caused financial loss to the shareholders. The main question in the action boils down to
whether the auditors were negligent in the performance of their professional duties.

5 The auditors brought amotion for summary judgment in August of 2010, seeking to have the
shareholders' action dismissed. In response, the shareholders retained Susan MacMillan, a forensic
accounting partner at the Halifax office of Grant Thornton, to review all the relevant materials,
including the documents filed in the action and to prepare a r~port of her findings. Her affidavit set
out her findings, including her opinion that the auditors had not complied with their professional
obligations to the shareholders. The auditors applied to strike out Ms. MacMillan's affidavit on the
grounds that she was not an impartial expert witness. They argued that the action comes down to a
battle of opinion between two accounting firms -- the auditors' and the expert witness's. Ms.
MacMillan's firm could be exposed to liability if its approach was not accepted by the court and, as a
partner, Ms. MacMillan could be personally liable. Her potential liability ifher opinion were not
accepted gives her a personal financial interest in the outcome of the litigations and this, in the
auditors' submission, ought to disqualify her from testifying.

6 The proceedings since have-been neither summary nor resulted in a judgment. Instead, the
litigation has been focused on the expert evidence issue; the summary judgment application has not
yet been heard on its merits.

B. Judgments Below

(1) Nova Scotia Supreme Court: 2012 NSSC 210,317 N.S.R. (2d) 283
(Pickup l)

7 Pickup l essentially agreed with the auditors and struck out the MacMillan affidavit in its
entirety: at para. 106. He found that, in order to be admissible, an expert's evidence "must be, and be
seen to be, independent and impartial"; para. 99. Applying that test, he concluded that this was one of
those "clearest of cases where the reliability of the expert ... does not meet the threshold requirements
for admissibility": para. 101.

(2) Nova Scotia Court of Appeal: 2013 NSCA 66, 330 N.S.R. (2d) 301
(Beveridge lA., Oland J.A. Concurring; MacDonald C.lN.S.,
Dissenting)
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8 The majority of the Court of Appeal concluded that the motions judge erred in excluding Ms.
MacMillan's affidavit. Beveridge J.A. wrote that while the court has a discretion to exclude expert
evidence due to actual bias or partiality, the test adopted by the motions judge -- that an expert "must
be, and be seen to be, independent and impartial" -- was wrong in law. He ought not to have ruled her
evidence inadmissible and struck out her affidavit.

9 MacDonald C.J.N.S., dissenting, would have upheld the motions judge's decision because he had
properly articulated and applied the relevant legal principles,

III. Analysis
A. Overview

10 In my view, expert witnesses have a duty to the court to give fair, objective and non-partisan
opinion evidence. They must be aware of this duty and able and willing to carry it out. If they do not
meet this threshold requirement, their evidence should not be admitted. Once this threshold is met,
however, concerns about an expert witness's independence or impartiality should be considered as
part of the overall weighing of the costs and benefits of admitting the evidence. This common law
approach is, of course, subject to statutory and related provisions which may establish different rules
of admissibility.

B. Expert Witness Independence and Impartiality

11 There have been long-standing concerns about whether expert witnesses hired by the parties are
impartial in the sense that they are expressing their own unbiased professional opinion and whether
they are independent in the sense that their opinion is the product of their own, independent
conclusions based on their own knowledge and judgment: see, e.g., G. R. Anderson, Expert Evidence
(3rd ed. 2014), at p. 509; S. N. Lederman, A. W. Bryant and M. K. Fuerst, The Law of Evidence in
Canada (4th ed. 2014), at p. 783. As Sir George Jessel, M.R., put it in the 1870s, "[u]ndoubtedly there
is a natural bias to do something serviceable for those who employ you and adequately remunerate
you. It is very natural, and it is so effectual, that we constantly see persons, instead of considering
themselves witnesses, rather consider themselves as the paid agents of the person who employs
them": Lord Abinger v. Ashton (1873), L.R. 17 Eq. 358, at p. 374.

12 Recent experience has only exacerbated these concerns; we are now all too aware that an
expert's lack of independence and impartiality can result in egregious miscarriages of justice: R. v.
D.D., 2000 SCC 43, [2000] 2 S.C.R. 275, at para. 52. As observed by Beveridge lA. in this case, The
Commission on Proceedings Involving Guy Paul Morin: Report (1998) authored by the Honourable
Fred Kaufman and the Inquiry into Pediatric Forensic Pathology in Ontario: Report (2008)
conducted by the Honourable Stephen T. Goudge provide two striking examples where "[s]eemingly
solid and impartial, but flawed, forensic scientific opinion has played a prominent role in miscarriages
of justice?: para. 105. Other reports outline the critical need for impartial and independent expert
evidence in civil litigation: ibid., at para. 106; see the Right Honourable Lord Woolf, Access to
Justice: Final Report (1996); the Honourable Coulter A. Osborne, Civil Justice Reform Project:
Summary of Findings & Recommendations (2007).

13 To decide how our law of evidence should best respond to these concerns, we must confront
several questions: Should concerns about potentially biased expert opinion go to admissibility or only
to weight?; If to admissibility, should these concerns be addressed by a threshold requirement for
admissibility, by a judicial discretion to exclude, or both?; At what point do these concerns justify
exclusion of the evidence?; And finally, how is our response to these concerns integrated into the
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existing legal framework governing the admissibility of expert opinion evidence? To answer these
questions, we must first consider the existing legal framework governing admissibility, identify the
duties that an expert witness has to the court and then turn to how those duties are best reflected in
that legal framework.

C. The Legal Framework

(1) The Exclusionary Rule for Opinion Evidence

14 To the modern general rule that all relevant evidence is admissible there are many qualifications.
One of them relates to opinion evidence, which is the subject of a complicated exclusionary rule.
Witnesses are to testify as to the facts which they perceived, not as to the inferences -- that is, the
opinions -- that they drew from them. As one great evidence scholar put it long ago, it is "for the jury
to form opinions, and draw inferences and conclusions, and not for the witness": 1. B. Thayer, A
Preliminary Treatise on Evidence at the Common Law (1898; reprinted 1969), at p. 524; see also C.
Tapper, Cross and Tapper on Evidence (12th ed. 2010), at p. 530. While various rationales have been
offered for this exclusionary rule, the most convincing is probably that these ready-formed inferences
are not helpful to the trier of fact and might even be misleading: see, e.g., Graat v. The Queen, [1982]
2 S.C.R. 819, at p. 836; Halsbury's Laws a/Canada: Evidence (2014 Reissue), at para. HEV-137
"General rule against opinion evidence".

15 Not all opinion evidence is excluded, however. Most relevant for this case is the exception for
expert opinion evidence on matters requiring specialized knowledge.' As Professor Tapper put it, "the
law recognizes that, so far as matters calling for special knowledge or skill are concerned, judges and
jurors are not necessarily equipped to draw true inferences from facts stated by witnesses. A witness
is therefore allowed to state his opinion about such matters, provided he is expert in them": p. 530; see
also R. v. Abbey, [1982] 2 S.C.R. 24, at p. 42.

(2) The Current Legal Framework for Expert Opinion Evidence

16 Since at least the mid-1990s, the Court has responded to a number of concerns about the impact
on the litigation process of expert evidence of dubious value. The jurisprudence has clarified and
tightened the threshold requirements for admissibility, added new requirements in order to assure.
reliability, particularly of novel scientific evidence, and emphasized the important role that judges
should playas "gatekeepers" to screen out proposed evidence whose value does not justify the risk of
confusion, time and expense that may result from its admission.

17 We can take as the starting point for these developments the Court's decision in R. v. Mohan,
[1994] 2 S.C.R. 9. That Case described the potential dangers of expert evidence and established a four-
part threshold test for admissibility. The dangers are well known. One is that the trier of fact will
inappropriately defer to the expert's opinion rather than carefully evaluate it. As Sopinka 1. observed
in Mohan:

There is a danger that expert evidence will be misused and will distort the
fact-finding process., Dressed up in scientific language which the jury does
not easily understand and submitted through a witness of impressive
antecedents, this evidence is apt to be accepted by the jury as being virtually
infallible and as having more weight than it deserves. [po21]
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(See also D.D., at para. 53; R.v. J.-L.J., 2000 SCC 51, [2000] 2 S.C.R. 600, at paras. 25-26; R. v.
Sekhon, 2014 SCC 15, [2014] 1 S.C.R. 272, at para. 46.)

18 The point is to preserve trial by judge and jury; not devolve to trial by expert. There is a risk that
the jury "will be unable to make an effective and critical assessment of the evidence?: R. v. Abbey,
2009 ONCA 624,97 O.R. (3d) 330, at para ..90, leave to appeal refused, [2010] 2 S.C.R. v. The trier
of fact must be able to use its "informedjudgment",.not simply decide on the basis of an "act of faith"
in the expert's opinion: J.-L.J., at para. 56. The risk of "attomment to the opinion of the expert? is also
exacerbated by the fact that expert evidence is resistant to effective cross-examination by counsel who
are not experts in that field: D. D., at para. 54. The cases address a number of other related concerns:
the potential prejudice created by the expert's reliance on unproven material not subject to cross-
examination (D.D., at para. 55); the risk of admitting "junk science" (J.-L.J., at para. 25); and the risk
that a "contest of experts" distracts rather than assists the trier of fact (Mohan, at p. 24). Another well-
known danger associated with the admissibility of expert evidence is that it may lead to an inordinate
expenditure of time and money: Mohan, at p. 21; D.D., at para. 56; Masterpiece Inc. v. Alavida
Lifestyles Inc., 2011 SCC 27, [2011] 2 S.C.R. 387, at para. 76.

19 To address these dangers, Mohan established a basic structure for the law relating to the
admissibility of expert opinion evidence. That structure has two main components. First, there are
four threshold requirements that the proponent of the evidence must establish in order for proposed
expert opinion evidence to be admissible: (1) relevance; (2) necessity in assisting the trier of fact; (3)
absence of an exclusionary rule; and (4) a properly qualified expert (Mohan, at pp. 20-25; see also
Sekhon, at para. 43). Mohan also underlined the important role of trial judges in assessing whether
otherwise admissible expert evidence should be excluded because its probative value was overborne
by its prejudicial effect -- a residual discretion to exclude evidence based on a cost-benefit analysis: p.
21. This is the second component, which the subsequent jurisprudence has further emphasized:
Lederman, Bryant and Fuerst, at pp. 789-90; J. -L.J, at para. 28.

20 Mohan and the jurisprudence since, however, have not explicitly addressed how this "cost-
-benefit" component fits into the overall analysis. The reasons in Mohan engaged in a cost-benefit
analysis with respect to particular elements of the four threshold requirements, but they also noted that
the cost-benefit analysis could be an aspect of exercising the overall discretion to exclude evidence
whose probative value does not justify its admission in light of its potentially prejudicial effects: p.
21. The jurisprudence since Mohan has also focused on particular aspects of expert opinion evidence,
but again without always being explicit about where additional concerns fit into the analysis. The
unmistakable overall trend of the jurisprudence, however, has been to tighten the admissibility
requirements and to enhance the judge's gatekeeping role.

21 So, for example, the necessity threshold criterion was emphasized in cases such as D.D.. The
majority underlined that the necessity requirement exists "to ensure that the dangers associated with
expert evidence are not lightly tolerated" and that "[m]ere relevance or 'helpfulness' is not enough":
para. 46. Other cases have addressed the reliability of the science underlying an opinion and indeed
technical evidence in general: J-L.J.; R. v. Trochym, 2007 SCC 6, [2007] 1 S.C.R. 239. The question
remains, however, as to where the cost-benefit analysis and concerns such as those about reliability fit
into the overall analysis.

22 Abbey (ONCA) introduced helpful analytical clarity by dividing the inquiry into two steps. With
minor adjustments, I would adopt that approach.
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23 At the first step, the proponent of the evidence must establish the threshold requirements of
admissibility. These are the four Mohan factors (relevance, necessity, absence of an exclusionary rule
and a properly qualified exp~rt) and in addition, in the case of an opinion based on novel or contested
science or science used for a novel purpose, the reliability of the underlying science for that purpose:
J-L.J, at paras. 33,35-36 and 47; Trochym, at para. 27; Lederman, Bryant and Fuerst, at pp. 788-89
and 800-801. Relevance at this threshold stage refers to logical relevance: Abbey (ONCA), at para. 82;
J -L.J, at para. 47. Evidence that does not meet these threshold requirements should be excluded.
Note that I would retain necessity as a threshold requirement: D.D., at para. 57; see D. M. Paciocco
and L. Stuesser, The Law o/Evidence (7th ed. 2015), at pp. 209-10; R. v. Boswell, 2011 ONCA 283,
85 C.R. (6th) 290, at para. 13; R. v. C. (M), 2014 ONCA 611, 13 c.R. (7th) 396, at para. 72.

24 At the second discretionary gatekeeping step, the judge balances the potential risks and benefits
of admitting the evidence in order to decide whether the potential benefits justify the risks. The
required balancing exercise has been described in various ways. In Mohan, Sopinka J. spoke of the
"reliability versus effect factor" (p. 21), while inJ-L.J, Binnie 1. spoke about "relevance, reliability
and necessity" being "measured against the counterweights of consumption of time, prejudice and
confusion": para 47. Doherty J.A. summed it up well in Abbey, stating that the "trial judge must
decide whether expert evidence that meets the preconditions to admissibility is sufficiently beneficial
to the trial process to warrant its admission despite the potential harm to the trial process that may
flow from the admission of the expert evidence": para. 76.

25 With this delineation of the analytical framework, we can turn to the nature of an expert's duty
to the court and where it fits into that framework.

D. The Expert's Duty to the Court or Tribunal

26 There is little controversy about the broad outlines of the expert witness's duty to the court. As
Anderson writes, "[t]he duty to provide independent assistance to the Court by way of objective
unbiased opinion has been stated many times by common law courts around the world": p. 227. I
would add that a similar duty exists in the civil law of Quebec: J.-c. Royer and S. Lavallee, La preuve
civile (4th ed. 2008), at para. 468; D. Bechard with the collaboration of 1. Bechard, L'expert (2011)
ch. 9; An Act to establish the new Code o/Civil Procedure, S.Q. 2014, c. 1, art. 22 (not yet in force);
L. Chamberland, Le nouveau Code de procedure civile commente (2014), at pp. 14 and 121.

27 One influential statement of the elements of this duty are found in the English case National
Justice Compania Naviera S.A. v. Prudenti(ll Assurance Co., [1993] 2 Lloyd's Rep. 68 (Q.B.).
Following an 87-day trial, Cresswell J. believed that a misunderstanding of the duties and
responsibilities of expert witnesses contributed to the length of the trial. He listed in obiter dictum
duties and responsibilities of experts, the first two of which have particularly influenced the
development of Canadian law:

1. Expert evidence presented to the Court should be, and should be
seen to be, the independent product of the expert uninfluenced as to form or
content by the exigencies oflitigation ....

2. An expert witness should provide independent assistance to the
Court by way of objective unbiased opinion in relation to matters within his
[or her] expertise .... An expert witness in the High Court should never
assume the role of an advocate. [Emphasis added; citation omitted; p. 81.]
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(These duties were endorsed on appeal: [1995] 1 Lloyd's Rep. 455 (C.A.), at p. 496.)

28 Many provinces and territories have provided explicit guidance related to the duty of expert
witnesses. In Nova Scotia, for example, the Civil Procedure Rules require that an expert's report be
signed by the expert who must make (among others) the following representations to the court: that
the expert is providing an objective opinion for the assistance ofthe court; that the expert is prepared
to apply independent judgment when assisting the court; and that the report includes everything the
expert regards as relevant to the expressed opinion and draws attention to anything that could
reasonably lead to a different conclusion (r. 55.04(1)(a), (b) and (c)). While these requirements do not
affect the rules of evidence by which expert opinion is determined to be admissible or inadmissible,
they provide a convenient summary of a fairly broadly shared sense of the duties of an expert witness
to the court.

29 There are similar descriptions of the expert's duty in the civil procedure rules in other Canadian
jurisdictions: Anderson, at p. 227; The Queen's Bench Rules (Saskatchewan), r. 5-37; Supreme Court
Civil Rules, B.c. Reg. 168/2009, r. 11-2(1); Rules o/Civil Procedure, R.R.O. 1990, Reg. 194, r.
4.1.01(1); Rules o/Court, Y.O.I.C. 2009/65, r. 34(23); An Act to establish the new Code of Civil
Procedure, art. 22. Moreover, the rules in Saskatchewan, British Columbia, Ontario, Nova Scotia,
Prince Edward Island, Quebec and the Federal Courts require experts to certify that they are aware of .
and will comply with their duty to the court: Anderson, at p. 228; Saskatchewan Queen's Bench Rules,
r. 5~37(3); British Columbia Supreme Court Civil Rules, r. 11-2(2); Ontario Rules of Civil Procedure,
r. 53.03(2.1); Nova Scotia Civil Procedure Rules, r. 55.04(1)(a); Prince Edward Island Rules of Civil
Procedure, r. 53.03(3)(g); An Act to establish the new Code o/Civil Procedure, art. 235 (not yet in
force); Federal Courts Rules, SORl98-1 06, r. 52.2(1)( c).

30 The formulation in the Ontario Rules of Civil Procedure is perhaps the most succinct and
complete statement ofthe expert's duty to the court: to provide opinion evidence that is fair, objective
and non-partisan: r. 4.1.01 (1)(a). The Rules are also explicit that this duty to the court prevails over
any obligation owed by the expert to a party: r. 4.1.01 (2). Likewise, the newly adopted Act to
establish the new Code of Civil Procedure of Quebec explicitly provides, as a guiding principle, that
the expert's duty to the court overrides the parties' interests, and that the expert must fulfill his or her
primary duty to the court "objectively, impartially and thoroughly": art. 22; Chamberland, at pp. 14
and 121.

31 Many of the relevant rules of court simply reflect the duty that an expert witness owes to the.
court at common law: Anderson, at p. 227. In my opinion, this is true of the Nova Scotia rules that
apply in this case. Of course, it is always open to each jurisdiction to impose different rules of
admissibility, but in the absence of a clear indication to that effect, the common law rules apply in
common law cases. I note that in Nova Scotia, the Civil Procedure Rules explicitly provide that they
. do not change the rules of evidence by which the admissibility of expert opinion evidence is
determined: r. 55.01(2).

32 Underlying the various formulations of the duty are three related concepts: impartiality,
independence and absence of bias. The expert's opinion must be impartial in the sense that it reflects
an objective assessment of the questions at hand. It must be independent in the sense that it is the
product of the expert's independent judgment, uninfluenced by who has retained him or her or the
outcome ofthe litigation. It must be unbiased in the sense that it does not unfairly favour one party's
position over another. The acid test is whether the expert's opinion would not change regardless of
which party retained him or her: P. Michell and R. Mandhane, "The Uncertain Duty of the Expert
Witness" (2005),42 Alta. L. Rev. 635, at pp. 638-39. These concepts, of course, must be applied to

http://www.1exisnexis.com/cailegalldeliverylPrintDoc.do ?fromCartFullDoc=false&fileSi... 2015-07 -29

http://www.1exisnexis.com/cailegalldeliverylPrintDoc.do


Page 15 of21

the realities of adversary litigation. Experts are generally retained, instructed and paid by one of the
adversaries. These facts alone do not undermine the expert's independence, impartiality and freedom
from bias.

E. The Expert's Duties and Admissibility

33 As we have seen, there is a broad consensus about the nature of an expert's duty to the court.
There is no such consensus, however, about how that duty relates to the admissibility of an expert's
evidence. There are two main questions: Should the elements of this duty go to admissibility of the
evidence rather than simply to its weight?; And, if so, is there a threshold admissibility requirement in .
relation to independence and impartiality?

34 In this section, I will explain my view that the answer to both questions is yes: a proposed
expert's independence and impartiality goes to admissibility and not simply to weight and there is a
threshold admissibility requirement in relation to this duty. Once that threshold is met, remaining
concerns about the expert's compliance with his or her duty should be considered as part of the overall
cost-benefit analysis which the judge conducts to carry out his or her gatekeeping role.

(1) Admissibility or Only Weight?

. (a) The Canadian Law

35 The weight of authority strongly supports the conclusion that at a certain point, expert evidence
should be ruled inadmissible due to the expert's lack of impartiality and/or independence.

36 Our Court has confirmed this position in a recent decision that was not available to the courts
below:

It is well established that an expert's opinion must be independent, impartial
and objective, and given with a view to providing assistance to the decision
maker (J.-C. Royer and S. Lavallee, La preuve civile (4th ed. 2008), at No.
468; D. Bechard, with J. Bechard, L'Expert (2011); chap. 9; An Act to
establish the new Code of Civil Procedure, S.Q. 2014, c. 1, s.22 (not yet in
force)). However, these factors generally have an impact on the probative
value of the expert's opinion and are not always insurmountable barriers to
the admissibility of his or her testimony. Nor do they necessarily "disqualify"
the expert (L. Ducharme and C.- M. Panaccio, L 'administration de la preuve
(4th ed. 2010), at Nos. 590?91 and 605). For expert testimony to be
inadmissible, more than a simple appearance of bias is necessary. The
question is not whether a reasonable person would consider that the expert is
not independent. Rather, what must be determined is whether the expert's
lack of independence renders him or her incapable of giving an impartial
opinion in the specific circumstances of the case (D. M. Paciocco,
"Unplugging Jukebox Testimony in an Adversarial System: Strategies for
Changing the Tune on Partial Experts" (2009),34 Queen's LJ. 565, at pp.
598-99).

(Mouvement lai'que quebecois v. Saguenay (City), 2015 SCC 16, at para.
106)
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37 I will refer to a number of other cases that support this view. I do so by way of illustration and
without commenting on the outcome of particular cases. An expert's interest in the litigation or
relationship to the parties has led to exclusion in a number of cases: see, e.g., Fellowes, McNeil v.
Kansa General International Insurance Co. (1998), 40 O.R. (3d) 456 (Gen. Div.) (proposed expert
was the defendant's lawyer in related matters and had investigated from the outset of his retainer the
matter of a potential negligence claim against the plaintiff); Royal Trust Corp. of Canada v.
Fisherman (2000), 49 O.R. (3d) 187 (S.C,J.) (expert was the party's lawyer in related U.S.
proceedings); R v. Docherty, 2010 ONSC 3628 (expert was the defence counsel's father); Ocean v.
Economical Mutual Insurance Co., 2010 NSSC 315, 293 N .S.R. (2d) 394 (expert was also a party to
the litigation); Handley v. Punnett, 2003 BCSC 294 (expert was also a party to the litigation); Bank of
Montreal v. Citak, [2001] 0.1. No. 1096 (QL) (S.C,J.) (expert was effectively a "co-venturer" in the
. case due in part to the fact that 40 percent of his remuneration was contingent upon success at trial:
para. 7); Dean Construction Co. v. MJ Dixon Construction Ltd., 2011 ONSC 4629,5 C.L.R. (4th)
240 (expert's retainer agreement was inappropriate); Hutchingame v. Johnstone, 2006 BCSC 271
(expert stood to incur liability depending on the result of the trial). In other cases, the expert's stance
or behaviour as an advocate has justified exclusion: see, e.g., Alfano v. Piersanti, 2012 ONCA 297,
291 O.A.c. 62; Kirby Lowbed Services Ltd. v. Bank of Nova Scotia, 2003 BCSC 617; Gould v.
Western Coal Corp., 2012 ONSC 5184, 7 B.L.R..(5th) 19.

38 Many other cases have accepted, in principle, that lack of independence or impartiality can lead
to exclusion, but have ruled that the expert evidence did not warrant rejection on the particular facts:
see, e.g., United City Properties Ltd. v. Tong, 2010 BCSC 111; R. v. INCa Ltd. (2006), 80 O.R. (3d)
594 (S.C.J.). This was the position of the Court of Appeal in this case: para. 109; see also para. 121.

39 Some Canadian courts, however, have treated these matters as going exclusively to weight
rather than to admissibility. The most often cited cases for this proposition are probably R. v. Klassen,
2003 MBQB 253,179 Man. R. (2d) 115, and Gallantv. Brake-Patten, 2012 NLCA 23,321 Nfld. &
P.E.I.R. 77. Klassen holds as admissible any expert evidence meeting the criteria from Mohan, with
bias only becoming a factor as to the weight to be given to the evidence: see also R. v. Violette, 2008
BCSC 920. Similarly, the court in Gallant determined that a challenge to expert evidence that is based
on the expert having a connection to a party or an issue in the case or a possible predetermined
position on the case cannot take place at the admissibility stage: para. 89.

40 I conclude that the dominant approach in Canadian common law is to treat independence and
impartiality as bearing not just on the weight but also on the admissibility of the evidence. I note that
while the shareholders submit that issues regarding expert independence should go only to weight,
they rely on cases such as INCa that specifically accept that a finding of lack of independence or

_ impartiality can lead to inadmissibility in certain circumstances: R.F., at paras. 52-53.

(b) Other Jurisdictions

41 Outside Canada, the concerns related to independence and impartiality have been addressed in a
number of ways. Some are similar to the approach in Canadian law.

42 For example, summarizing the applicable principles in British law, Nelson 1. in Armchair
Passenger Transport Ltd. v. Helical Bar Pic, [2003] EWHC 367 (Q.B.), underlined that when an
expert has an interest or connection with the litigation or a party thereto, exclusion will be warranted
if it is determined that the expert is unwilling or unable to carry out his or her primary duty to the
court: see also H. M. Malek et aI., eds., Phipson on Evidence (18th ed. 2013), at pp. 1158-59. The
mere fact of an interest or connection will not disqualify, but it nonetheless may do so in light of the
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nature and extent of the interest or connection in particular circumstances. As Lord Phillips of Worth
Matravers, M.R., put it in a leading case, "[i]t is always desirable that an expert should have no actual
or apparent interest in the outcome of the proceedings in which he gives evidence, but such disinterest
is not automatically a precondition to the admissibility of his evidence": R. (Factortame Ltd.) v.
Secretary o/State/or Transport, [2002] EWCA Civ 932, [2003] Q.B. 381, at para. 70; see also
Gallaher International Ltd. v. Tlais Enterprises Ltd., [2007] EWHC 464 (Comm.); Meat Corp. of
Namibia Ltd. v. Dawn Meats (UK.) Ltd., [2011] EWHC 474 (Ch. D.); Matchbet Ltd. v. Openbet
Retail Ltd., [2013] EWHC 3067 (Ch. D.), at paras. 312-17.

43 In Australia, the expert's objectivity and impartiality will generally go to weight, not to
admissiblIity: I. Freckelton and H. Selby, Expert Evidence: Law, Practice, Procedure and Advocacy
(5th ed. 2013), at p. 35. As the Court of Appeal ofthe state of Victoria put it: "... to the extent that it is
desirable that expert witnesses should be under a duty to assist the Court, that has not been held and
should not be held as disqualifying, in itself, an 'interested' witness from being competent to give
expert evidence" (FGT Custodians Pty. Ltd. v. Fagenblat, [2003] VSCA 33, at para. 26 (AustLII); see
also Freckelton and Selby, at pp. 186-88; Collins Thomson v. Clayton, [2002] NSWSC 366; Kirch
Communications Pty Ltd. v. Gene Engineering Pty Ltd., [2002] NSWSC 485; SmithKline Beecham
(Australia) Pty Ltd. v. Chipman, [2003] FCA 796,131 F.C.R. 500).

44 In the United States, at the federal level, the independence of the expert is a consideration that
goes to the weight of the evidence, and a party may testify as an expert in his own case: Rodriguez v.
Pacificare of Texas, Inc., 980 F.2d 1014 (5th Cir. 1993), at p. 1019; Tagatz v. Marquette University,
861 F.2d 1040 (7th Cir. 1988); Apple Inc. v.Motorola, Inc., 757 F.3d 1286 (Fed. Cir. 2014), at p.
1321. This also seems to be a fair characterization of the situation in the states: Corpus Juris
Secundum, vol. 32 (2008), at p. 325 ("The bias or interest of the witness does not affect his or her
qualification, but only the weight to be given the testimony. It).

(c) Conclusion

45 Following what I take to be the dominant view in the Canadian cases, I would hold that an
expert's lack of independence and impartiality goes to the admissibility of the evidence in addition to
being considered in relation to the weight to be given to the evidence if admitted. That approach
seems to me to be more in line with the basic structure of our law relating to expert evidence and with
the importance our jurisprudence has attached to the gatekeeping role of trial judges. Binnie 1.
summed up the Canadian approach well in J -L.J: "The admissibility of the expert evidence should be
scrutinized at the time it is proffered, and not allowed too easy an entry on the basis that all of the
frailties could go at the end of the day to weight rather than admissibility" (para. 28).

(2) The Appropriate Threshold

46 I have already described the duty owed by an expert witness to the court: the expert must be fair,
objective and non-partisan. As I see it, the appropriate threshold for admissibility flows from this
duty. I agree with Prof. (now Justice of the Ontario Court of Justice) Paciocco that "the common law
has come to accept ... that expert witnesses have a duty to assist the court that overrides their
obligation to the party calling them. If a witness is unable or unwilling to fulfill that duty, they do not
qualify to perform the role of an expert and should be excluded": "Taking a 'Goudge' out of Bluster
and Blarney: an 'Evidence-Based Approach' to Expert Testimony" (2009), 13 Can. Crim. L. R. 135, at
p. 152 (footnote omitted). The expert witnesses must, therefore, be aware of this primary duty to the
court and able and willing to carry it out.
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47 Imposing this additional threshold requirement is not intended to and should not result in trials
becoming longer or more complex. As Prof. Paciocco aptly observed, "if inquiries about bias or
partiality become routine during Mohan voir dires, trial testimony will become nothing more than an
inefficient reprise of the admissibility hearing": "Unplugging Jukebox Testimony in an Adversarial.
System: Strategies for Changing the Tune on Partial Experts" (2009), 34 Queen's L.J. 565
("Jukebox?), at p. 597. While I would not go so far as to hold that the expert's independence and
impartiality should be presumed absent challenge, my view is that absent such challenge, the expert's
attestation or testimony recognizing and accepting the duty will generally be sufficient to establish
that this threshold is met.

48 Once the expert attests or testifies on oath to this effect, the burden is on the party opposing the
admission of the evidence to show that there is a realistic concern that the expert's evidence should
not be received because the expert is unable and/or unwilling to comply with that duty. If the
opponent does so, the burden to establish on a balance of probabilities this aspect of the admissibility
threshold remains on the party proposing to call the evidence. If this is not done, the evidence, or
those parts of it that are tainted by a lack of independence or by impartiality, should be excluded. This
appro(\ch conforms to the general rule under the Mohan framework, and elsewhere in the law of
evidence, that the proponent of the evidence has the burden of establishing its admissibility.

49 This threshold requirement is not particularly onerous and it will likely be quite rare that a
proposed expert's evidence would be ruled inadmissible for failing to meet it. The trial judge must
determine, having regard to both the particular circumstances of the proposed expert and the
substance of the proposed evidence, whether the expert is able and willing to carry out his or her
primary duty to the court. For example, it is the nature and extent of the interest or connection with
the litigation or a party thereto which matters, not the mere fact of the interest or connection; the
existence of some interest or a relationship does not automatically render the evidence of the proposed
expert inadmissible. In most cases, a mere employment relationship with the party calling the
evidence will be insufficient to do so. On the other hand, a direct financial interest in the outcome of
the litigation will be of more concern. The same can be said in the case of a very close familial
relationship with one of the parties or situations in which the proposed expert will probably incur
professional liability if his or her opinion is not accepted by the court. Similarly, an expert who, in his
or her proposed evidence or otherwise, assumes the role of an advocate for a party is clearly unwilling
and/or unable to carry out the primary duty to the court. I emphasize that exclusion atthe threshold
stage of the analysis should occur only in very clear cases in which the proposed expert is unable or
unwilling to provide the court with fair, objective and non-partisan evidence. Anything less than clear
unwillingness or inability to do so should not lead to exclusion, but be taken into account in the
overall weighing of costs and benefits of receiving the evidence.

50 As discussed in the English case law, the decision as to whether an expert should be permitted to
give evidence despite having an interest or connection with the litigation is a matter of fact and
degree. The concept of apparent bias is not relevant to the question of whether or not an expert
witness will be unable or unwilling to fulfill its primary duty to the court. When looking at an expert's
interest or relationship with a party, the question is not whether a reasonable observer would think
that the expert is not independent. The question is whether the relationship or interest results in the
expert being unable or unwilling to carry out his or her primary duty to the court to provide fair, non-
partisan and objective assistance.

51 Having established the analytical framework, described the expert's duty and determined that
compliance with this duty goes to admissibility and not simply to weight, I turn now to where this
duty fits into the analytical framework for admission of expert opinion evidence.
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F. ,Situating the Analysis in the Mohan Framework

(1) The Threshold Inquiry

52 Courts have addressed independence and impartiality at various points of the admissibility test.
Almost every branch of the Mohan framework has been adapted to incorporate bias concerns one way
or another: the proper qualifications component (see, e.g., Bank 0/ Montreal; Dean Construction;
Agribrands Purina Canada Inc. v. Kasamekas, 2010 ONSC 166; R. v. Demetrius, 2009 CanLII 22797
(ant. S.C,}.); the necessity component (see, e.g., Docherty; Alfano); and during the discretionary cost-
benefit analysis (see, e.g., United City Properties; Abbey (ONCA)). On other occasions, courts have
found it to be a stand-alone requirement: see, e.g., Docherty; International Hi-Tech Industries Inc. v.
FANUC Robotics Canada Ltd., 2006 BCSC 2011; Casurina Ltd. Partnership v. Rio Algom Ltd.
(2002), 28 B.L.R. (3d) 44 (ant. S.C.J.); Prairie Well Servicing Ltd. v. Tundra Oil and Gas Ltd., 2000
MBQB 52, 146 Man. R. (2d) 284: Some clarification of this point will therefore be useful.

53 In my opinion, concerns related to the expert's duty to the court and his or her willingness and
capacity to comply with it are best addressed initially in the "qualified expert" element of the Mohan
framework: S. C. Hill, D. M. Tanovich and L. P. Strezos, McWilliams' Canadian Criminal Evidence
(5th ed. (loose-Ieaf)), vol. 2, at s. 12:30.20.50; see also Deemar v. College o/Veterinarians 0/
Ontario, 2008 ONCA 600, 92 O.R. (3d) 97, at para. 21; Lederman, Bryant and Fuerst, at pp. 826-27;
Halsbury's Laws a/Canada: Evidence, at para. HEV-152 "Partiality"; The Canadian Encyclopedic
Digest (ant. 4th ed. (loose-Ieaf)), vol. 24, Title 62 -- Evidence, at s.469. A proposed expert witness
who is unable or unwilling to fulfill this duty to the court is not properly qualified to perform the role
of an exp~rt. Situating this concern in the "properly qualified expert" ensures that the courts will focus
expressly on the important risks associated with biased experts: Hill, Tanovich and Strezos, at s.
12:30.20.50; Paciocco, "Jukebox", at p. 595.

(2) The Gatekeeping Exclusionary Discretion

54 Finding that expert evidence meets the basic threshold does not end the inquiry. Consistent with
the structure of the analysis developed following Mohan which I have discussed earlier, the judge
must still take concerns about the expert's independence and impartiality into account in weighing the
evidence at the gatekeeping stage. At this point, relevance, necessity, reliability and absence of bias
can helpfully be seen as part of a sliding scale where a basic level must first be achieved in order to
meet the admissibility threshold and thereafter continue to playa role in weighing the overall
competing considerations in admitting the evidence. At the end of the day, the judge must be satisfied
that the potential helpfulness of the evidence is not outweighed by the risk of the dangers
materializing that are associated with expert evidence.

G. Expert Evidence and Summary Judgment

55 I must say a brief word about the procedural context in which this case originates -- a summary
judgment motion. (I note that these comments relate to the summary judgment regime under the Nova
Scotia rules and that different considerations may arise under different rules.) It is common ground
that the court hearing the motion can consider only admissible evidence. However, under the Nova
Scotia jurisprudence, which is not questioned on this appeal, it is not the role of a judge hearing a
summary judgment motion in Nova Scotia to weigh the evidence, draw reasonable inferences from
evidence or settle matters of credibility: Coady v. Burton Canada Co., 2013 NSCA 95, 333 N.S.R.
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(2d) 348, at paras. 42-44,87 and 98; Fougere v. Blunden Construction Ltd, 2014 NSCA 52, 345
N.S.R. (2d) 385, at paras. 6 and 12. Taking these two principles together, the result in my view is this.
A motions judge hearing a summary judgment application under the Nova Scotia rules must be
satisfied that proposed expert evidence meets the threshold requirements for admissibility at the first
step of the analysis, but should generally not engage in the second step cost-benefit analysis. That
cost-benefit analysis, in anything other than the most obvious cases of inadmissibility, inevitably
involves assigning weight -- or at least potential weight -- to the evidence.

H. Application

56 I tum to the application of these principles to the facts of the case. In my respectful view, the
record amply sustains the result reached by the majority of the Court of Appeal that Ms. MacMillan's
evidence was admissible on the summary judgment application. Of course, the framework which I
have set out in these reasons was not available to either the motions judge or to the Court of Appeal.

57 There was no finding by the motions judge that Ms. MacMillan was in fact biased or not
impartial or that she was acting as an advocate for the shareholders: C.A. reasons, at para. 122. On the
contrary, she specifically recognized that she was aware of the standards and requirements that
experts be independent. She was aware of the precise guidelines in the accounting industry
concerning accountants acting as expert witnesses. She testified that she owed an ultimate duty to the
court in testifying as an expert witness: A.R., vol. III, at pp. 75-76; C.A. reasons, at para. 134. To the
extent that the motions judge was concerned about the "appearance" of impartiality, this factor plays
no part in the test for admissibility, as I have explained earlier.

58 The auditors' claim that Ms. MacMillan lacks objectivity rests on two main points which I will
address in tum.

59 First, the auditors say that the earlier work done for the shareholders by the Kentville office of
Grant Thornton "served as a catalyst and foundation for the claim of negligence" against the auditors
and that this "precluded [Grant Thornton] from acting as 'independent' experts in this case": A.F., at
paras. 17 and 19. Ms. MacMilllan, the auditors submit, was in an "irreconcilable conflict of interest, in
that she would inevitably have to opine on, and choose between, the actions taken and standard of
care exercised by her own partners at Grant Thornton" and those of the auditors: A.F., at para. 21.
. Tliis first submission, however, must be rejected.

60 The fact that one professional firm discovers what it thinks is or may be professional negligence
does not, on its own, disqualify it from offering that opinion as an expert witness. Provided that the
initial work is done independently and impartially and the person put forward as an expert
understands and is able to comply with the duty to provide fair, objective and non-partisan assistance
to the court, the expert meets the threshold qualification in that regard. There is no suggestion here
that Grant Thornton was hired to take a position dictated to it by the.shareholders or that there was
anything more than a speculative possibility of Grant Thornton incurring liability to them if the firm's.
opinion was not ultimately accepted by the court. There was no finding that Ms. MacMillan was, in
fact, biased or not impartial, or that she was acting as an advocate for the shareholders. The auditors'
submission that she somehow "admitted" on her cross-examination that she was in an "irreconcilable
conflict" is not borne out by a fair reading of her evidence in context: A.R., vol. III, at pp. 139-45. On
the contrary, her evidence was clear that she understood her role as an expert and her duty to the
court: ibid, at pp. 75-76.
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61 The auditors' second main point was that Ms. MacMillan was not independent because she had
"incorporated" some of the work done by the Kentville office of her firm. This contention is also ill
founded. To begin, I do not accept that an expert lacks the threshold qualification in relation to the
duty to give fair, objective and non-partisan evidence simply because the expert relies on the work of
other professionals in reaching his or her own opinion. Moreover, as Beveridge lA. concluded, what
was "incorporated" was essentially an exercise in arithmetic that had nothing to do with any
accounting opinion expressed by the Kentville office:,C.A. reasons, at paras. 146-49.

62 There was no basis disclosed in this record to find that Ms. MacMillan's evidence should be
excluded because she was not able and willing to provide the court with fair, objective and non-
partisan evidence. J,agree with the majority of the Court of Appeal who concluded that the motions
judge committed a palpable and overriding error in determining thatMs. MacMillan was in a conflict
of interest that prevented her from giving impartial and objective evidence: paras. 136-50.

IV. Disposition

63 I would dismiss the appeal with costs.

Appeal dismissed with costs.
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tion of responsibility which may arise for a State from the conclusion or application
of a treaty the provisions of which are incompatible with its obligations towards
another State under another treaty.

SECTION 3. INTERPRET AnON OF TREATIES

Article 31. GENERAL RULE OF INTERPRETATION

1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of. the treaty in their context and in the light of its
object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise,
in addition to the text, including its preamble and annexes:
(a) Any agreement relating to the treaty which was made between all the parties in

connexion with the conclusion of the treaty; .
(b) Any instrument which was made by one or more parties in connexion with the

conclusion of the treaty and accepted by the other parties as an instrument
related to the treaty.
3. There shall be taken into account, together with the context:

(a) Any subsequent agreement between the parties regarding the interpretation of
the treaty or the application of its provisions;

(b) . Any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

(c) Any relevant rules of international law applicable in the relations between the
parties.
4. A special meaning shall be given to a term if it is established that the parties

so intended.
Article 32. SUPPLEMENTARY MEANS OF INTERPRETATION

Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31:
(0) Leaves the meaning ambiguous or obscure; or
(b) Leads to a result which is manifestly absurd or unreasonable.

Article 33. INTERPRETATION OF TREATIES AUTHENTICATED
IN TWO OR MORE LANGUAGES

1. When a treaty has been authenticated in two or more languages, the text is
equally authoritative in each language, unless the treaty provides or the parties agree
that, in case of divergence, a particular text shall prevail.

2. A version of the treaty in a language other than one of those in which the
text was authenticated shall be considered an authentic text only if the treaty so pro-
vides or the parties so agree.

3. The terms of the treaty are presumed to have the same meaning in each
authentic text.

4. Except where a particular text prevails in accordance with paragraph I,
when a comparison of the authentic texts discloses a difference of meaning which the
application of articles 31 and 32 does not remove, the meaning which best reconciles
the texts, having regard to the object and purpose of the treaty, shall be adopted.
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