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1 CHRISTIANS
Cr-Ex(Taylor)

Toronto, Ontario
2

3 Upon commencing at 3:24 p.m.
4 CROSS-EXAMINATION BY MR. TAYLOR:

name?
MR. ARVAY: Gruber. G-R-U-B-E-R.

supplemental affidavit?

COURT REPORTER: Thank you.

Ms; Christians, do you have your

I do.
All right. This is the affidavit. swornQ.

Q.

A.

to whether or not the intergovernmental agreement has
the status under U.S. law of a treaty. And you also
express an opinion that the Tax Convention it.self has
the status under U.S. law of a treaty. I don't think

July 20th. In this affidavit you express an opinion as

were asked to answer in this report. Was there a
question put to you?

MR. ARVAY: Well, I think I can say for the
record that it was done orally over the phone by my
colleague David Gruber.

COURT REPORTER: Sorry, can you repeat the

that's contentious between anyone so I don't propose
to ask you anything about that.

One thing I note is that neither your
affidavit .nor your report specifies what question you
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27 BY MR. TAYLOR:
28 3 Q. Ms. Christians, did you record or make
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any notes of the actual -- of the words of the actual
question put to you for this affidavit?

A. The first line in the report is my
recording of the question put to me. The -- that is
the legal nature -- to explain the legal nature under
U.S. law of these two agreements, the treaty and the
intergovernmental agreement as I've defined them.

Q. In this report, are you going so far as
to offer an opinion -- and before I ask thequestionJ

I note that the report is supplemented by an article
that you wrote in 2013 discussing this issue of the
authority to enter into the IGAs generally and their
legal status as a matter of U.S. law. And I note that
the article goes beyond what you address in the actual
report in some regards.

In your report in this proceeding, are
you offering any opinion as to the validity or the
binding effect of the Canada/U.S. intergovernmental
agreement on the United States?

,A. Yes, the report is my opinion of the
legal nature of the instrument for U.S. purposes and
the legal nature is important to understanding whether
the instrument is binding under U.S. law.

Q. Well, I note that your actual report,
which is five pages long, does not go beyond stating
that the treaty is a treaty under U.S. law and the
intergovernmental agreement is not a treaty and does
not have the same status. Were you asked to opine on

INTERNATIONAL REPORTING INC.
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whether the IGA is constitutionally valid or legally
binding on the United States? I know that's addressed
iriyour article. I'm asking whether in this opinion
for purposes of this case you are offering that
opinion.

MR. ARVAY: Well, she does adopt her article
as part of her opinion in this case. She says that
right in the outset.

MR. TAYLOR: Well, in paragraph 2 ---
MR. ARVAY: It's in paragraph 5 of the

affidavit.

MR. TAYLOR: Yeah, no, I understand that.
The question that I understand Ms. Christians to be
addressing is a question' as to the legal nature of the
intergovernmental agreement and its relationship to
the treaty. As I read it, the article that's
exhibited goes beyond that in terms of discussing
whether the IGAs are a valid exercise of executive
authority under constitutional and other u.S. law
principles and whether they have the force of law,in
the U.s. And I interpret those as going beyond the
question that the report says it's addressing.

MR. ARVAY: But her affidavit .indicates at
paragraph 5 that her -- this paper, as exhibited,
represents her opinion in this case and then she's
provided a, what might be a supplementary opinion to
the paper. So that her opinion is in this proceeding
is both the opinion expressed in the paper and the

INTERNATIONAL REPORTING INC.
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4 CHRISTIANS

Cr-Ex(Taylor)
6

1 opinion expressed in the supplemental report. One may
2 be more specific than the other but it's all her
3 opinion in this case.
4 BY MR. TAYLOR:

in matters of U.S. constitutional law or related areas

to the internal revenue code, to the administrative
actions of the U.S. Treasury or the IRS. So that

States tax code is authorized by the 16th amendment of
the U.S. Constitution and that means that U.S. tax law

You've been put forward as an expert in

Well, as you may know, the Unit.ed

Q.

A.

U.S. tax law and international tax law. Nothing in
your -- that I see in your CV or in your affidavit
indicates that you hold yourself out to have expertise

is interpreted in accordance with the U.S.
Constitution. And as a practitioner of U.S. tax law
one must always contend with constitutional challenges

that would be applicable in determining if the IGA is
valid and.binding on the United States. Do you have
that expertise?
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21 practice in the United States of U.S. income tax and
22 expertise with respect to the U.S. income tax touches
23 on constitutional law and the authority of the. agel1cy
24 to undertake actions is an administrative law question
25 so that study of the income tax law in the U.S. is
26 . also touching on administrative law.
27 And this is why I think that in the United
28 States one does not hold oneself out as an expert in
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any form of law but rather one is admitted to practice
in a state in accordance with the accreditation
principals and so on of the United States -- of the
several states Bar authorities.

And so if you ask me if I am an expert in
anything I will tell you that I have areas of
technical expertise owing to my study of those things.

And if you ask me if I'm a U.S.
constitutional law expert I will say I have areas of
expertise having to do with the income tax related and
treaty related and administrative agency related
aspects of constitutional law both from my study, my
practice and my scholarly work.

But I would never hold myself out to be a
constitutional law expert in any constitution because
that is an entire body of laws, and I don't have
expertise in all of those areas. For example, I don't
know anything about the right to bear arms under the
second amendment to the U.S. Constitution. So I
cannot say that I'm an expert on the U~S. Constitution
to the extent you're asking me if I can opine on the
second amendment.

But if you're asking me to talk to you about
the expertise that is needed to understand the legal
nature of an administrative agency action, I would say
that I am recognized for having this particular
expertise, and that in my CV you can look at an
article I wrote in 2003 on social security

INTERNATIONAL REPORTING INC.
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6 CHRISTIANS ..
Cr-Ex(Taylor)

8

totalization agreements, and other articles that I
have written on different instruments of U.S. tax law
which touch on constitutional law and administrative
law provisions, and that I would consider myself well-
informed -- far more ~ell-informed than perhaps it is
healthy to be on these matters, and that I don't act
alone in thinking about these things, but as most
legal scholars do, I collaborate with others who have
expertise.

And that you can look at my citations in my
works and consult the sources of my opinions in a
manner that is consistent with legal scholarship in
general, which is to provide the best available
analysis using all relevant sources, some of which are

.constitutional legal sources, some of which are
administrative law sources, and some of which are the
commentary of other experts on those sources, and some
of which are judicial proclamations on those sources.
And I have consulted all of those at length and over a
great number of years, and for that reason would
consider my interpretation of the legal status of
these agreements to reflect a certain level of study
and expertise.

And I would note, as with respect to the
intergovernmental agreement as defined in this report,
that my intuition as to its nature for U.S. legal
status has been affirmed by officials of the U.S.
treasury as well as other scholars and is in fact the

INTERNATIONAL REPORTING INC.



7 CHRISTIANS
Cr-Ex(Taylor)
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subject of a lawsuit in the United States, as I
mention in my report.

(SHORT PAUSE/COURTE PAUSE)
MR. TAYLOR: Can we take a break for 10 or

15 minutes?
MR. ARVAY: Ten or 15 minutes?
MR. TAYLOR: Yeah.
MR. ARVAY: Okay. Sure.

9 Upon recessing at 3:39 p.m.
10 Upon resuming at 3:57 p.m.
11

12

13

14

MR. TAYLOR: At this point I'm going to
state for the record that I am 'not continuing with
this cross-examination in respect of the supplemental
affidavit. I am adjourning that. As you know, our

15 position is that that affidavit is not admissible, in
16 our view.
17, The affidavit was received three days ago
18 and it's become clear to me from Ms. Christians'
19 evidence that the scope of the opinion being offered
20 significantly exceeds that which was apparent from the
21

22
23

24

25

26
27

28

face of the report, and it would be, in our view -- my
view -- it would be highly prejudicial to the Crown to
continue to cross-examine on this affidavit without
time to consider it and to consult an appropriate
expert of our own. And so that's what we're going to
do.

And should the Court decide to admit this
affidavit, we will be asking the Court for leave to

INTERNA TIONAL REPORTING INC.



8 CHRISTIANS
Cr-Ex(Taylor)

1 0

1 reconvene the cross-examination on affidavit when we
2 have had the opportunity to do so to prepare properly;
3 and should that necessitate an adjournment of the
4 summary trial then we will be making that request as
5 well.
6
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MR. ARVAY: Okay. Well for the record,
Professor Christians and I are here and we are here as
long as necessary for you to finish your cross-
examination, including, if need be, tomorrow. So if
you need any further time to brief yourself on the
material .inthe affidavit we are here to answer your
questions.

So I do not accept the validity of your
position that this cross-examination is adjourned. My
position is you're here to conduct a cross-examination
and if you end the cross-examination today I treat
that as an end and not as an adjournment.

MR. TAYLOR: I understand and I expected
19 that to be your position and I think this is a matter
20 that we would have to address with the judge.
21 Upon adjourning at 3:59 p.m.
22
23
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27

28
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I, Dale Waterman a certified court reporter in the

Province of Ontario, hereby certify the foregoing

pages to be an accurate transcription of my

notes/records to the best of my skill and Cl-bility,and

I so swear.

Dale Waterman

Court Reporter
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3 WITNESS: EXAMINATIONS
4 ROBERT W. WOOD, ESQ.
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NUMBER

Exhibit 1

BY MR. TAYLOR

EXHIBITS

Four documents which are
excerpts, the top page of
the first excerpt has the
heading Title 26 - Internal
Revenue Code, Section 6331,
Page 3303; the second
excerpt has the heading
Internal Revenue Service,
Treasury, Section
301.6332-1; the third
exce~pt has the heading
26 CFR Ch. 1 (4-1-07
Edition) Section
301.7322-1; the fourth
excerpt has the heading
Internal Revenue Service,
Treasury, Section
301.6332-1
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San Francisco, California; Tuesday, July 28, 2015
1:36 p.m.

ROBERT W. WOOD, ESQ.,
having been administered an oath, was examined and
testified as follows:

EXAMINATION
BY MR. TAYLOR:

Q Mr. Wood, this is a cross-examination
respecting the supplemental affidavit that you swore on
July 20, 2015~ That affidavit was sworn further to the
cross-examination on your original affidavit that
occurred on July 17, 2015.

Do you have a copy of your supplemental
affidavit before you?

A I do.
Q And this morning I sent four documents which

are excerpts from Title 26 of the Internal Revenue Code
and excerpts that I believe are from the Consolidated
Federal Regulations. Do you have those documents?

A I do.
Q At your cross-examination on July 17th I asked

you a statement -- about a statement in your original
report, which you completed in April of 2015, to the

Carol Nygard and Associates
[5 ]

(916) 928-8999
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Robert Wood 7/28/2015
1 7

1 effect that the IRS could possibly collect against
2 assets located in Canada under the Canada-U.S. Tax
3 Treaty. Can you refer to that question in your
4 affidavit? Your answer to that was -- .I would summarize
5 as .you are not sure what you meant by that statement or
6 how the United States would or could collect tax debts
7 against assets located in Canada held by a Canadian
8 resident. Were you asked to prepare a supplemental
9 affidavit on this point from your cross-examination?-
10 A I guess so. Let me clarify the way I believe
11 it happened after my testimony was that Mr. Arvay cited
12 to me a provision or two in the tax regulations or
13 Internal Revenue manual, or both, asking me .if I
14 had -- if I was aware of these or if I'd reviewed these
15 or something to that effect. And I think my response
16 was I wasn't aware of those or I didn't consider them or
17 words to that effect. To which I think I said something
18 like, "Let me know if you want me to do anything." And
19 then he did say he thought I should do a supplemental
20 affidavit, and I agreed, and I did it.
21 Q What did you understand the purpose of your
22 supplemental affidavit to be?
23 MR. ARVAY: Well, I'm going to interject here.
24 I don't know that the witness's -- what the witness
25 thinks is the purpose of the affidavit is relevant to

Carol Nygard and Associates
[6 ]

(916) 928-8999
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~obert Wood 7/28/2015

these proceedings. His affidavit is either -- the
conterit is relevant or nbt. His motive isn't relevant.
If you want to ask me what my purpose in asking him for
a sworn affidavit would be, but -- so I don't think
that's a proper question.
BY MR. TAYLOR:

Q Mr. Wood, are these provisions that you were
aware of prior to Mr. Arvay sending them to you?

MR. ARVAY: He just said that he didn't think
that he was aware of them, or words to that effect.
BY MR. TAYLOR:

Q Mr. Wood, in your supplemental affidavit you
refer to a series of provisions from the United States
Code and from ~he Treasury Regulations. Those relate to
the authority of the Internal Revenue Service to levy
against funds held in a bank account located outside the
United States territory. I understand that the
authority of the Internal Revenue Service to levy upon
property derives from Title 26 of the U.S. Code. Is
that correct?

A I believe so. Title 26 would be the Internal
Revenue Code, yes.

Q One of the documents I sent to you is a copy of
Title 26 Section 6331. Do you have that in front of
you?

Carol Nygard and Associates
[7 ]

(916) 928-8999
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Robert Wood 7/28/2015
1 9

1 probably many, many bank accounts, non-U.S. bank
2 accounts on which the IRS could satisfy itself that it
3 met the requisite conditions and therefore could and
4 would levy._
5 Q Well, I'm not asking you to speculate as to how
6 many accounts there are that could meet these
7 conditions. I'm simply asking you to confirm that at
8 least until the IRS believes these conditions are met
9 the authority to levy does not apply.
10 A I would agree with that. TheIRS must satisfy
11 itself that it believes these conditions are met, yes.
12 Q In paragraph 8 of your supplemental affidavit
13 you provided an example using a Canadian bank and
14 suggested that if those conditions were met with respect
15 to the accounts at foreign branches, and by that I 'mean
~6 non-U.S. branches of the bank, the IRS would have the
17 authority to levy those funds.
18 Now, assuming that those conditions were met
19 and assuming that the taxpayer'resides in Canada or
20 outside the United States and has accounts at a Canadian
21 branch of this bank, how would the IRS conform to this
22 levy? Can you tell us?
23 A I'm not sure I can answer with authority, but
24 I'll tell you what I think happens. That is the levy is
25 served. Levy is simply a piece ,of paper served on the

Carol Nygard and Associates
[15]

(916) 928-8999
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1 Canadian bank. It could be served on the U.S. branch.
2 There are tax cases standing for the proposition that a
3 bank is a bank, and if you levy on a branch it can apply
4 and does apply to other branches, so I don't know if the
5 IRS'would attempt levying on a particular branch. Some
6 banks have centralized levy units, I believe, that deal
7 with these kinds of things. Toronto-Dominion Bank may
8 have such a unit. So it would -- the IRS would deliver
9 typically by mail the levy on the bank, and the bank
10 would probably comply. In some of the provisions that
11 you cited to me, and which I verified and brought with
12 me today, it's clear that as I ~now from practice that
13 banks do comply. There are provisions exonerating banks
14 or indemnifying banks from following the tequests of the
15 IRS. And in my experience banks know that and banks do
16 honor a request whether or not, I would hasten to saY1
17 it is properly made. So going back to your question of
18 a few moments ago, if the IRS believes the conditions
19 are met and that it may levy, I believe it will levy,
20 and the bank is likely to comply. So quite apart fro~
21 any enforcement of the levy I don't think in general the
22 IRS needs to resort to enforcing levies. They simply
23 are honored as a matter of course.
24 Q In circumstances where a levy may not be
25 honored, you would agree the IRS would need some ability

Carol Nygard and Associates
[16]

(916) 928-8999
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Robert Wood 7/28/2015 21

1 u.s. largely ignored and not discussed until, say, the
2 mid 2000s. And, ,of course, they figured prominently in
3 the late 2000s in prosecutions and civil enforcement
4 actions with Swiss banks and others.
5 So -- but as the other practical point I
6 would like to make is that the issues of levies and how
.7 the IRS notices a bank, finds out about assets, and
8 then -- I think you used the word when you were
9 describing the levy concept as a seizure, which is a
10 good word, a seizure -- the IRS.can seize the assets and
11 then really becaUse they have the cooperation of the
12 banks, and indeed banks have a strong incentive to
13 comply, which is why as a practical matter that is what
14 I always see, banks rush to comply. So the nature of
15 litigation over things like this is in my experience
16 either nonexistent or extremely rare. So maybe that is
17 one reason why we don't why we don't know or I don't
18 know the answer to some of these questions because all
19 of the effort is expended at the very beginning to grab,
20 to seize the assets, and there's nothing to fight about
21 thereafter.
22 Q Just one more point to ask you about. The
23 regulations and provisions of the Code that you have
24 referenced in your supplemental affidavit you would
25 agree are all -- all of them are power or authority

Carol Nygard and Associates
[22]

(916)'928-8999

a594 78c3-e86b-45a8-904 7-406c41 ab2f28



Robert Wood

1 granted to the IRS under United States laws and
2 regulations?

7/28/2015" 2?L_

3

4

A

Q

Yes, sir.
And they authorize unilateral action by the IRS

5 to collect U.S. tax debts?
6

7

A

Q

I would characterize them as unilateral, yes.
In your original report the statement you made,

8 which is the source of my question, was a reference to
9 possible collection under the Canada-U.S. Tax Treaty.
10 And at the time of the cross-examination you ~erenJt
11 sure what you meant when you said that. But you would
12 agree you did not -- you werenlt referring to these
13 actions as collections. These have nothing do with the
14 Canada-U.S. Tax Treaty?

report that I stumbl~d over and that I
15
16

A I do recall the provision at the end of my
where I said I

17 wasnlt sure what I meant. And I think I was concerned
18 about -- although I have general familiarity with the
19 U.S.-Canada Tax Treaty, Il.mcertainly not a specialist
20 in it. Some of the things that we have talked about
21 today, you are right, are certainly -- do not need
22 treaty cooperation, but on the other hand, they are also
23 another avenue, which I think Ilve touched on, involves
24 the U.S. asking for cooperation from Canada to collect.
25 I do think that is distinct,. but I also think they are

Carol Nygard and Associates
[23]
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1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

.

related undertakings.
Q In your experienc~ with tax treaties and with

the Canada-U.S. Convention, are you aware that
assistance in collection as contemplated in the
convention involves -- or in one of these cases would
involve the Canadian authorities collecting a debt under
Canadian law from a Canadian resident using Canadian
collection powers and then paying that money over to the
United States?

A I've never seen it done personally, but the way
you described it is my general understanding, yes.

Q I'm sure you would agree with me that the
collection authorities that we've been talking about
today in the Regulations and title 26 are fundamentally
different from treaty cooperation as I've just described
it to you?

A ,I suppose. I mean, I view all of these things
as connected, and I would say, as I think I've said
repeatedly, that many of these kind of issues in my
experience do not come up, or at least in my practice
they do not come up. I do recall that when you
cross-examined me before you asked me about whether I
sometimes advised people to just pay a tax bill that
came even if t~ey thought it w~s wrong. And I said yes,
I sometimes do so advise clients, or perhaps I added the

Carol Nygard and Associates
[24]
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1 rejoinder: Even if the tax bill was wrong sometimes you
2 pay it. There is an enormous in terrorem effect, I
3 believe~ to notices from the IRS, which I think doesn't

L 4 rely upon any of these collection mechanisms that we are
5 discussing.
6 Q Well, what I am suggesting to you is that your
7 second affidavit discussing provisions cited to you by
8 the plaintiffs' counsel really doesn't shed any light on
9 the question that we were discussing at your

10 cross-examination, which is what you meant by your
11 original statement referencing collection under the
12 Canada-U.S. Tax Treaty because these provisions have
13 nothing to do with the Canada-U.S. T~x Treaty.
14 A I don't know how to answer that, but I do note
15 that my original report did cite some of the provisions
16 that we are discussing such as Section 6331 of the tax
'17, code, and there are many footn6tes. Obviously, there is
18 kind of a laundry ~ist on pages 10 through 12 of my
19 original report that talks about collection mechanisms.
20. MR. TAYLOR; Before I conclude the examination

I
t.

21 I would like to mark the documents that Mr. Wood looked
22 at as exhibits. If it's acceptable to all parties, I
23 propose to mark all of them as one exhibit, so the four
24 excerpts can be marked as Exhibit 1.
25 (Exhibit 1 was marked for identification by the

Carol Nygard and Associates
[25]
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File No. T-1736-14

FEDERAL COURT

BETWEEN:

VIRGINIA HILLIS and GWENDOL YN LOUISE DEEGAN

PLAINTIFFS

and

THE ATTORNEY GENERAL OF CANADA and THE MINISTER
OF NATIONAL REVENUE

DEFENDANTS

AFFIDAVIT OF ALLISON CHRISTIANS

I, Allison Christians, of the City of Montreal in the Province of Quebec, SWEAR
THAT:

1. I am a professor in the law of taxation at the McGill University faculty of

law, and as such have personal knowledge of the facts and matters hereinafter

deposed to, except where same ~e stated to be on information and b~lief, and

where so stated, I verily believe them to be true.

2. Attached hereto and marked as Exhibit "A" to this my Affidavit is a true

copy of my Curriculum Vitae.

3. I I have been retained by counsel for the Plaintiffs in this proceeding to -provide'

a report setting out my opjnion on:

(a). ,The extent to which Canada is a destination for US Persons (as

defmed in FATCA and the Intergovernmental Agreement) who seek

to evade the paying of taxes;

2 S'

t"

-,'.~.' '

..... ".

(b) The circumstances and extent to which US Persons resident in Canada

who report and pay taxes in accordahce'with Canadian law:

(i) owe taxes to the United States; and

\

\
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(c)

(ii) are liable in the United States for pe1;laltiesor fines iri relation

to the reporting or paying of United States taxes.

With respect to each circumstance under which a US Person resident

in Canada who reports and pays taxes in accordance with Canadian . -

law also owes taxes to the United States (as set out in question 2(a),

above), the laws of Canada that require such a US Person to disclose

or report any information or document relating to that circumstance to

Canada Revenue or otherWise to the Government of Canada.

2.6

6. Attached hereto and Marked as Exhibit "D" to this my Affidavit is a tnle

copy of my certificate in Form 52.2

Bar of Quebec # 167210-0
3644 Peel St. Montreal, QC H3A 1W9
Canada .
(514)(398-6611

Attached hereto and r,narked as Exhibit "e" to this my Affidavit is a true

copy of my report.

Attached hereto and marked as Exhibit "B" to this my Affidavit is a true

copy of the retainer letter dated April 14, 2015, retaining me as expert.

4.

5.

SWORN BEFORE ME at the City of )
MontreJl.1in the Province of Quebec, on )
the ~'aay of April, 2015. . . )

W/{:;;A~. ~
StepheJ A. Scott' ~ )
Practising Advocate Having Power to )
Administer Oaths and Solemn
AffIrmations Under the Courts of Justice
Act of Quebec

r,.'t ~
U
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Expert Report of Allison Christians

I am the H. Heward Stikeman Chair in the Law of Taxation at McGill University, Faculty
of Law, where I teach courses on Canadian individual and corporate income tax law,
international and comparative tax law, and taXpolicy. Before joining the Faculty of Law
at McGill University in 2012, I taught US individual, corporate, and international tax law
at the University of Wisconsin Law School and at the Northwestern University School of
Law in Chicago, Illinois. I have been a full tim~ tax law professor for 12 years. I attained
my juris doctor degree (JD) at Columbia University in New York, where I was awarded
top academic distip.ction as a James Kent Scholar and a Harlan Fiske Stone Scholar. I
attained my LL.M.(Tax) at New York University, the top graduate program for taxation

....]n the United. States. Before-enteting academia, I practiced tax law at Wachtell, Lipton,
Rosen & Katz in New York, where I focused on the US taxation of domestic and cross'"
border mergers and acquisitions, spin-offs, restrUcturings and associated issues and .
transactions involving private and public companies, and at Debevoise & Plimpton in
New York, where I focused on the taxation of private equity funds. I have written
numerous articles, essays, and book chapters on international and comparative tax topics
and am the co-author of a leading international tax casebook.

You asked me to consider three questions:

I. To what extent is Canada a destination for US Persons (as defined in
FATCA and the Intergovernmental Agreement) who seek to evade the payment of
taxes?

II. Under what circumstances and to what extent would a US Person (as
defined in FATCA and,the Intergovernmental Agreement) resident in Canada
who reports and pays taxes in accordance with Canadian law: owe taxes to the
United States; and be liable in the United8tates for penalties or fines in relation to
the reporting or paying of United States taxes?

III. With respect to each circumstance under which a US Person resident in
Canada who reports and pays taxes in accordance with Canadian law also owes
taxes to the United States (as set out in question 2(a), above), do the laws of
.Canada require such a US Person to disclose or report any information or
document relating to that circumstance? .

In answering these,questions I make.the following assumptions:

a. That the affected individuals reside at all relevant times exclusively in
Canada for Canadian federal tax purposes and are liable to tax in Canada
as such pursuant to ITA s. 2.1

The terms s. and section herein refer to provisions in the Canada-Income Tax Act (RS.C., 1985, c.
. 1 (5th Supp.) as amended (ITA) and the Income Tax Regulations thereto (ITR); the use of the symbol ~
refers to provisions of the U.S. Internal Revenue Cpde of 1986, as amended (IRC), and treasury regulations
thereto (Regulations). References to the Tax Treaty are to the Convention between The United States of
America and Canada with respect to Taxes on Income and on Capital, signed at Washington on 26
September 1980, as Amended on 14 June 1983,28 March 1984, 17 March 1995, 29 July 1997, and 21 Sept.
2007. .

1
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PART I - STATEMENT OF FACTS

1. On 11 August 2014, the plaintiffs filed the statement of claim commencing this action,

challenging on constitutional grounds legislation implementing an intergovernmental

agreement (the "IGA") between Canada and the United States related to responsibilities

imposed by the United States under its Foreign Account Tax Compliance Act ("FATCA").

2. On 9 October 2014, the plaintiffs filed an amended statement of claim in this action("the

Amended Statement of Claim"), setting out additional arguments, not based on the

Constitution, in support of a claim for a declaration and an injunction prohibiting the

exchange of certain information under the IGA(the "Administrative Law Claims").

3. On 3 March 2015, the plaintiffs wrote to the Federal Court Registry advising that they

intended to bring a motion for summary trial on certain issues raised in the pleadings.

4. On 16 April 2015, a case management conference was held before Prothonotary Lafreniere,

acting as case management judge, discussing the timing for the summary trial.

5. 24 April 2015, Prothonotary Lafreniere directed that the summary trial be heard on 4 and 5

August, 2015, that the plaintiffs serve and file their motion record by 1 May 2015, and that

the parties submit a proposed timetable for the remaining steps leading to the summary trial.

6. On 1May 2015, the plaintiffs filed a notice of motion for summary trial (the "Summary Trial

Motion") solely on the Administrative Law Claims, as well various affidavits inlcuding the

affidavits of Robert Wood, sworn 29 April 2015 (the "First Wood Affidavit"), and Allison

Christians, sworn 28 April 2015 (the "First Christians Affidavit").

7. On 8 May 2015, the plaintiffs filed a memorandum of fact and law in support of the Summary

Trial Motion (the "Plaintiffs' Memorandum of Fact and Law").

8. On 26 May 2015 the parties jointly proposed a timeline for the remaining steps leading to the

summary trial, including:
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• July 6 -: respondent serves affidavit evidence in support of summary trial

motion

• July 13 - respondent serves and files record in response to summary trial

motion

• July 20-24 - cross-examinations on affidavits, if any.

• July 30 - both parties file supplemental record containing transcripts Qfcross-

examination and supplemental memorandum of fact and law.

9. On 2 July 2015, Prothonotary Lafreniere issued a direction adopting the timeline proposed by

the parties.

10. On 6 July 2015, the defendants served affidavits of Stephanie Smith, sworn 4 July 2015, Sue

Murray, sworn 3 July 2015, and John Steines, sworn 1 July 2015.

11. On 13 July 2015, the defendants filed their record in response to the Summary Trial Motion.

12. On 17 July 2015, the defendants cross-examined Mr. Wood on the First Wood Affidavit in

San Francisco. This cross-examination was scheduled outside of the July 20 - 24 cross-

examination period in order to accommodate Mr. Wood's schedule.

13. On 20 July 2015, the plaintiffs served on the defendants a supplemental affidavit of Allison

Christians, sworn 20 July 2015 (the "Supplemental Christians Affidavit"). TheSupplemental

Christians Affidavit includes a report that offers an opinion that the lOA is not a treaty for

purposes of United States law. In addition, appended to the report is an article that Ms.

Christians published in 2013 which further questions wp.ether the lOA exceeds the

constitutional authority of the executive branch of the United States government, and whether

the lOA is legally binding on the United States at all.

14. On 20July 2015, the plaintiffs served on the defendants a supplemental affidavit of Robert

Wood, sworn 20 July 2015 (the "Supplemental Wood Affidavit"). The Supplemental Wood

Affidavit purports to clarify an answer that Mr. Wood gave on his cross-examination by

"""0J, :
,,) .J
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providing additional information respecting United States tax laws, information that Mr..

Wood did not provide in response to questioning on cross-examination.

15. On 20 July 2015, counsel for the defendants, Donnaree Nygard, was en route from

Vancouver to Ottawa to attend cross-examinations of the defendants' deponents Stephanie

Smith and Sue Murray, which were scheduled for 21 and 22 July by video conference.

16. On 21 July 2015, the plaintiffs cross-examined Stephanie Smith, and on 22 July 2015 they

cross-examined Sue Murray.

17. Also on 22 July 2015, another counsel for the defendants, Michael Taylor, was en route from

Vancouver to Toronto (at the request of the plaintiffs) to cross-examine Ms. Christians.

18. On 23 July 2015, the defendants cross-examined Ms. Christians on the First Christians

Affidavit.

. 19. On 28 July 2015, the defendants cross-examined Mr. Wood on the Supplemental Wood

Affidavit.

20. In the Amended Statement of Claim the plaintiffs explicitly plead that the lOA is not

considered an international treaty and has not been submitted to the United States.Congress

for ratification.

21. At no point in either the Plaintiffs' Memorandum of Fact and Law or the Amended Statement

of Claim do the plaintiffs suggest that the lOA is not an agreement between the United States \

and Canada.

22. At no point in the Plaintiffs' Memorandum of Fact and Law or Amended Statement of Claim

do the plaintiffs suggest that. entering into the lOA was an unconstitutional act by the

executive branch of the government of the United States, nor do they suggest that the lOA

will not be legally effective in the United States.
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PART II - ISSUES

23. Should the plaintiffs be granted leave to file the Supplemental Christians Affidavit and the

Supplemental Wood Affidavit?

PART IIl- SUBMISSIONS

24. In a summary trial proceeding, the filing of supplemental affidavits is contemplated and

limited by Rule 216, which provides as follows:

Motion Record for Summary Trial

216. (1) The motion record for a summary trial shall contain all of the
evidence on which a party seeks to rely, including

(a) affidavits;
(b) adn)issions under rule 256;
(c) affidavits or statements of an expert witness prepared in
accordance with subsection 258(5); and
(d) any part of the evidence that would be admissible under rules 288
and 289.

Further affidavits Orstatements

(2) No further affidavits or statements may be served, except

(a) in the case of the moving party, if their content is limited to
evidence that would be admissible at trial as rebuttal evidence and they
are served and filed at least 5 days before the day set out in the notice
of motion for the hearing of the summary trial; or
(b) with leave of the Court.

[Emphasis added]'

25. Neither the Supplemental C¥stians nor the Supplemental Wood Affidavits present rebuttal

evidence. Neither affidavit attempts to rebut any evidence led by the defendants in their

affidavits. Consequently, the affidavits are not admissible under Rule 216(2)(a).
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26. Though there is not case law interpreting Rule 216(2)(b), guidance may be found in the

principles applicable in other rules dealing with late-filed affidavit evidence, such as Rule

312(a), concerning leave to file additional affidavits in an application for judicial review.

However, it is necessary to bear in mind the unique features of a motion for summary trial,

inclu~ing especially the fact that the summary trial rules provide an exception to the general

. principle that trials proceed on the basis of viva voce evidence. Summary trials should not be

allowed to disintegrate into a war of affidavits.

27. The Federal Court of Appeal discussed Rule 312(a) in Forest Ethics Advocacy Association v.

National Energy Board, 2014 FCA 88, where the Court made the following observations:

[6] In Holy Alpha and Amega Church of Toronto v. Canada (Attorney

General), 2009 FCA 101 at paragraph 2, this Court set out the principles that guide its

discretion under Rule 312. It set out certain questions relevant to whether the granting

of an order under Rule 312 is in the interests of justice:

(a) Was the evidence sought to be adduced available when the party filed its

affidavits under Rule 306 or 308, as the case may be, or could it have been

available with the exercise of due diligence?

(b) Will the evidence assist the Court, in the sense that it is relevant to an issue

to be determined and sufficiently probative that it could affect the result?

(c) wiiI the evidence cause substantial or serious prejudice to the other party?l

28. This Court has also made clear that a party should not be permitted to file late affidavits in

order to introduce additional legal argument.2

I Forest Ethics Advocacy Association v. National Energy Board, 2014 FCA 88, at para. 6, Defendants' Motion Record,
Tab 5B. See also Atlantic Engraving Ltd. v. LaPointe Rosenstein, 2002 FCA 503 at paras 8 - 9, Defendants' Motion
Record, Tab 5A.
2 Solvay Pharma Inc. v. Apotex Inc., 2007 FC 857, at para 18 ("Solvay"), Defendants Motion Record, Tab 5C.
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29. Several overarching themes emerge from the cases considering the late filing of affidavit

evidence. The first is that a party should not be permitted to split its case, but is rather obliged

to put its best foot forward at the outset. The second is that the burden falls on the party

seeking to lead evidence at a late stage to justify the delay in bringing the evidence forward.

The third is that the Court will not tolerate a party being prejudiced by the late filing of

evidence.

. The Supplemental Christians Affidavit

30. The Supplemental Christians Af?davit does not attempt to rebut any evidence led by the

defendants, and consequently is not "rebuttal evidence" for the purposes of Rule 216(2)(a).

31. In addition, the evidence set out in the Christians Supplemental Affidavit should not be

admitted under Rule 216(2)(b). That evidence was always available to the plaintiffs. More

importantly, it will not assist the Court, and its admission will cause serious prejudice to the

defendants. Specifically, the Supplemental Christians Affidavit should not be admitted for

the following reasons:

a. it is not responsive to the submissions advanced by the defendants in their

Memorandum of Fact and Law, as the defendants never suggested that the lOA is

considered a tre'atyby the United States government;

b. the plaintiffs pleaded that the lOA was a not treaty, and as such the plaintiffs should

have led evidence on that point as part of their case in chief;

c. the plaintiffs never previously raised an issue that the lOA might not be legally

binding on the United States, and that evidence directly contradicts the facts pleaded

in the Amended Statement of Claim;

d. a United States constitutional challenge to an lOA entered into by the executive

branch of the United States government is not a matter that should be determined by

this Court;

e. the plaintiffs have not proffered Ms. Christians as an expert qualified to present

opinion evidence on United States constitutional law or treaty implementation;

34
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f. the defendants did not have an _adequateopportunity to prepare to cross-examine Ms.

Christians on her supplemental affidavit; and

g. the defendants have had no opportunity to present responsive evidence on the legal

validity of the lOA under United States law if they determine that such evidence is

necessary.

a. The Supplemental Christians Affidavit does not respond to the defendants' argument

32. The Supplemental Christians Affidavit is not necessary to respond to the defendants'

arguments in their memorandum of fact and law. The plaintiffs wrongly construe the

defendants' memorandum as "put[tingJ in issue the status of the lOA as a matter of US law

andwhether that status enables the IOAto be used to interpret the Convention".

33. Nothing in the defendants' memorandum suggests, or is dependent upon, the lOA being a

treaty under U.S. law. Rather, the defendants take the position that the lOA is an agreement

between the United States and Canada respecting the interpretation or application of the

Canada-US Income Tax Convention, and as such may be considered ih interpreting that

convention pursuant to the Vienna Convention on the Law of Treaties. This argument is not

affected by whethe~ the lOA is a "treaty" under U.S. law or, instead, as Ms. Christians opines,

a "sole executive agreement".

34. That the Christians Supplemental Affidavit purports to respond to an argument the defendants

never made means that it will not assist the Court. That is reason enough to refuse its late

admission.
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b. The Supplemental Christians Affidavit. address facts pleaded by the plaintiffs

35. Rather than being directed at something new raised by the defendants in argument, the

primary proposition set out in the Supplemental Christians Affidavit - that the lOA is not

seen as a treaty by the United States - is explicitly set out by the plaintiffs in their Amended

Statement of Claim.

36. Specifically, at paragraph 36 of their claim, the plaintiffs assert:

36. The United States does not consider the lOA itself to constitute an international

treaty, and accordingly it has not been submitted to the United States Congress for

ratification.

37. If the plaintiffs felt it advisable to enter evidence to support that proposition on this motion,

they ought to have done so in their case in chief. There is no suggestion that the plaintiffs

were somehow unable to lead this evidence within the agreed-upon deadline to file affidavit

evi~ence. Allowing them to do so after the filing of the defendants' evidence amounts to

permitting them to.split their case. The plaintiffs were obliged to put their best foot forward

when they brought their motion.

38. Further, since the plaintiffs themselves pleaded that the lOA was not a treaty under United

States law they cannot maintain that they could not have reasonably forese~n the need to

prove that point in the summary trial until receiving the defendants' memorandum. Even if

the plaintiffs did not foresee exactly what the defendants would argue, with due diligence they

could reasonably have foreseen (a) the need to prove their own allegations of fact that support

their case, and (b) that the defendants would argue that the lOA may be considered in

interpreting the Canada-US Tax Convention, particularly since the lOA explicitly references

and invokes the authority of the Convention.

36
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c. The Supplemental Christians Affidavit contradicts facts pleaded by the plaintiffs

39. The second opinion advanced in the Supplemental Christians Affidavit is that the IGA might

be vulnerable to a constitutional challenge in the United States. In an article appended to that

affidavit, Ms. Christians goes so far as to suggest that due to this alleged constitutional

vulnerability, Canadian financial institutions might not receive relief from FATCA

obligations even ifthey complywith the requirements of the IGA:

40. The plaintiffs have never put in issue whether the IGA may not be good law in the United

States and may not in fact be able to provide Canadian financial institutions with relief from

FA TCA requirements. In fact, this point directly contradicts allegations. in the Amended

Statement of Claim that compliance with the terms of the IGA will result in the U..S. treating

Canadian financial institutions as FATCA compliant:

35. If these requirements [set out in Article 4 of the IGA] are met, the United States

agrees to treat Canadian Financial Institutions as complying with the FATCA

Provisions and not subject to the Withholding Tax sanction.

41. It represents a fundamental shift for the plaintiffs now to suggest that, even if the

requirements of the IGA are met, the United States still may not treat Canadian fmancial

institutions as complying with the FATCA provisions.

42. Further, as the plaintiffs have not addressed this issue in their memorandum of fact and law,

the defendants are left with no indication as to how the plaintiffs believe this point is relevant.

It is not clear for example, whether the plaintiffs argue that the alleged constitutionally

questionable nature of the IGA in the United States is an independent reason for granting any

relief. If they did so, then admitting the Supplemental Christians Affidavit would allow the

plaintiffs to split their case and lead new legal argument by way of late filed affidavit.

43. Further, the Supplemental Christians Affidavit is at best equivocal about this point. It does

not conclude that the IGA is invalid and therefore not binding on the United States; it merely

37
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suggests that there is doubt. To the extent that the validity of the IGA and whether it binds

the United States is relevant to the issues on this motion at all - to which the defendants reply

that it is not - an equivocal opinion that the IGA may be unconstitutional under US law does

not assist the Court in resolving the issues before it.

d..United States constitutional issues are not proper subjects for adjudication in Federal Court

I

44. In any event, the Federal Court is not the correct forum to resolve uncertainty concerning the

validity, under .the United States Constitution, of agreements entered into by the executive

branch of the United States government. Rather, this Court should accept, as the plaintiffs

have indeed themselves pleaded, that the IGA will bind the United States as it purports to do.

e.Ms. Christians has not been put forward as an expert on United States constitutional law

45. In her first affidavit, Ms. Christians described herself as an expert on matters of United States

and international tax law. In accordance with Rule 52.2 of the Federal Courts .Rules, she

explained her qualifications on the issues addressed in her report in the following f~hion:

I am the H. Heward. Stikeman Chair in the Law of Taxation .at McGill University,
Faculty of Law, where I teach courses on Canadian individual and corporate income
tax law, international and comparative tax law, and tax policy. Before joining the
Faculty of Law at McGill University in 2012, I taught US individual, corporate, and
international tax law at the University of Wisconsin Law School and at the
Northwestern University School of Law in Chicago, Illinois. I have been a full time
tax law professor for 12 years. I attained my juris doctor degree (JD) at Columbia
University in New York, where I was awarded top academic distinction as a James
Kent Scholar and a Harlan Fiske Stone Scholar. I attained my LL.M. (Tax) at New
York University, the top. graduate program for taxation in the United States. Before
entering academia, I practiced tax law at Wachtell, Lipton, Rosen & Katz in New
York, where I focused on the US taxation of domestic and cross-border mergers and
acquisitions, spin-offs, restructurings and associated issues and transactions involving
private and public companies, and at Debevoise & Plimpton in New York, where I
focused on the taxation of private equity funds. I have written numerous articles,
essays, and book chapters on international and comparative tax topics and am the co-
author of a leading international tax casebook.3

3 Defendants' Motion Record, Tab 3, p. 27.
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I 46. At no point did Ms. Christians describe any quaIlfications to present opinion evidence on

matters of United States constitutional law, nor on the United States laws applicable to the

making of international treaties. Accordingly, the requirement for expert opinion evidence set

out in Rule 52.2(1)(b) is not met.

47. Further, not only did the plaintiffs fail to lead the evidence required under Rule 52.2(1)(b),

Ms. Christians' responses on the cross-examination that took place create doubt as to the

degree of her expertise in such areas. In response to a question about her expertise in matters

of constitutional law or related areas, Ms. Christians responded as follows:

Q. You've been put forward as an expert in U.S. tax law and international tax
law. Nothing in your - that I see in your CV or in your affidavit indicates that you
hold yourself out to have expertise in matters of U.S. constitutional law or related
areas that would be applicable in determining if the lOA is valid and binding on the
United States; Do you have that expertise? -

A. Well, as you may know, the United States tax code is authorized by the 16th
amendment of the U.S. Constitution and that means that U.S. tax law is interpreted in
accordance with the U.S. Constitution. And as a practitioner of U.S. tax law one must
always contend with constitutional challenges to the internal revenue code, to the
administrative actions of the U.S. Treasury or the IRS. So that practice in the United
States of U.S. income tax and expertise with respect to the U.S. income tax touches on
constitutional law and the authority of the agency to undertake actions is an
administrative law question so that study of the income tax law in the U.S. is also
touching on administrative law.

And this is why I think that in the United States one does not hold oneself out as an
expert in anyform of law but rather one is admitted to practice in a state in accordance
with the accreditation principals and so on of the United States -- of the several states
Bar authorities.

And so if you ask me if I am an expert in anything I will tell you that I have areas of
technical expertise owing to my study of those things.

And if you ask me if I'm a U.S. constitutional law expert I will say I have areas of
expertise having to do -with the income tax related and treaty related and
administrative agency related aspects of constitutional law both' from my study, my
practice and my scholarly work.

But I would never hold myself out to be a constitutional law expert in any constitution
because that is an entire body oflaws, and I don't have expertise in all of those areas.
For example, I don't know anything about the right to bear arms under the second
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amendment to the u.s. Constitution. So I cannot say that I'm an expert on the US.
Constitution to the extent you're asking me ifI can opine on the second amendment.

But if you're asking me to talk to you about the expertise that is needed to understand
the legal nature of an administrative agency action, I would say that I am recognized
for having this particular expertise, and that in my CV you can look at an article I
wrote in 2003 on social security totalization agreements, and other articles that I have
written on different instruments of US. tax law which touch on constitutional law and
administrative law provisions, and that I would consider myself well-informed -- far
more well-informed than perhaps it is healthy to be on these matters, and that I don't
act alone in thinking about these things, but as most legal scholars do, I collaborate
with others who have expertise.

And that you can look at my citations in my works and consult the sources of my
opinions in a manner that is consistent with legal scholarship in general, which is to
provide the best available analysis using all relevant sources, some of which are
constitutional legal sources, some of which are administrative law sources, and some
of which are the commentary of other experts on those sources, and some of which
are judicial proclamations on those sources. And I have consulted all of those at
length and over a great' number of years, and for that reason would consider my
interpretation of the legal status of these agreements to reflect a certain level of study'
and expertise.

And I would note, as with respect to the intergovernmental agreement as defined in
this report, that my intuition as to its nature for US. legal status has been affIrmed by
officials of the U.S. treasury as well as other scholars and is in fact the subject of a
lawsuit in the United States, as I mention in my report.4

48. Ms. Christians claims "a certain level of study and expertise" considers herself "well-

informed" on these matters, and. suggests generally she may have expertise on United States

constitutional and administrative law matters to the extent that they touch on matters of tax

law. These claims do not establish that' she has the requisite expertise to opine on the

constitutional limits of the authority of the executive branch to enter into sole executive

. agreements. That is not a matter of tax law. It is a question of core constitutional and

administrative law principles. In this regard, it is worth noting that Ms. Christians does not

base her opinion on her expertise in issues related to the validity and effectiveness of sole

executive agreements, but rather she adopts opinions of US international law and.

constitutional scholars that raise doubts about those agreements and offers no opinion of her

own as to their effectiveness.

4 Defendants' Motion Record, Tab 1, pp. 6 • 9.

4.0
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f. No opportunity to effectively cross-examine on the Supplemental Christians Affidavit

49. The Supplemental Christians Affidavit was not provided to the defendants with adequate time

for the defendants to properly cross-examine on the weighty issues of United States law

raised in that affidavit. Accordingly, admitting the affidavit at this late stage would cause

significant prejudice to the defendants.

50. When the Supplemental Christians affidavit was provided to the defendants on 20 July 2015,

the cross-examination of Ms. Christians on the First Christians Affidavit was already

scheduled for 23 July 2015. As bf20 July, one of the defendants' counsel, Ms. Nygard, was

en routeto Ottawa for cross-examinations of two ofthe defendants' deponents on 21 and 22

July, and on 22 July another of the defendants' counsel, Mr. Taylor, was in transit to Toronto

for the Christians cross-examination. The defendants' counsel had no opportunity to review

the Supplemental Christians Affidavit in a meaningful manner or to conduct the research

necessary to prepare an effective cross-examination.

51. At the conclusion of 23 July cross-examination on the First Christians Affidavit, the plaintiffs

afforded the defendants an opportunity to cross-examine Ms. Christians with regard to the

Supplemental Christians Affidavit. At that point, the plaintiffs confirmed that they were

putting forward as evidence not only the conclusion reached in Ms. Christians' supplemental

report (that the IGA is not a treaty under US law), but also everything set out in her article

appended to the report (the IGA is potentially unconstitutional and not binding on the United

States).5

52. The defendants then adjourned the cross-examination on the basis that the affidavit was

received three days before cross-examination and that it would be highly prejudicial to cross-

examine on the affidavit without time to consult an appropriate expert and to consider the

affidavit further.

53. It is plainly unreasonable to expect the defendants' counsel to prepare for a cross-examinatiop

on a contentious area of United States constitutional law on three days' notice, particularly

5 Defendants' Motion Record, Tab 1, pp 2 - 4.

41
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when those counsel were spread across the country in the course of other cross-examinations.

If the Supplemental Christians Affidavit is admitted as evidence on the motion for summary

trial, the defendants are entitled to an opportunity to properly cross-examine. This requires

that the hearing be adjourned and the defendants afforded time to prepare, which may require

retaining and consulting an expert in United States constitutional law.

g. No opportunity to prepare responding evidence

54. Similarly, if the Supplemental Christians.Affidavit is admitted as evidence on the motion for

summary trial, the defendants ought to be granted an opportunity. to provide responding

evidenqe if they determine that it is appropriate. As set out above, the suggestion that the

IGA might not bind the United States has never even been hinted at' prior to service of the

Supplemental Christians Affidavit. The defendants could not reasonably have anticipated this

new legal argument, and should be provided with an opportunity to locate an expert on U.S.

constitutional law and to prepare a rebuttal report before this issue is argued. To deny the

defendants that opportunity would cause substantial prejudice.

The Supplemental Wood Affidavit

55. The Supplemental Wood Affidavit is not put forward as rebuttal evidence, but as evidence in

the nature of re-examination. Rather than te-examining Mr. Wood, however, it seeks to

rehabilitate an unfortunate answer that Mr. Wood provided in cross-examination.

56. The normal principles of evidence at trial apply to summary trials on affidavit. Re-

examination is to be conducted at the conclusion of cross-examination on an affidavit, and is

to be confined to matters raised in the cross-examination, and to matters that could not

reasonably have been anticipated before cross. It is not to.be conducted by counsef and the

~itness pursuing further research after the conclusion of re-examination, and then providing

new affidavit evidence to fix the witnesses' answers given on cross.

57. Indeed, in this case not only did Mr. Wood neglect to mention during cross-examination the

evidence set out in the Supplemental Wood Affidavit, he was not even aware of that evidence

4')&.
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,-
at the time. This became apparent at the cross-examination on the Supplemental Wood

Affidavit in the following exchange:

Q At your cross-examination on July 17th I asked you a statement --' about a
statement in your original report, which you completed in April of2015, to the effect
that the IRS could possibly collect against assets located in Canada under the Canada-
U.S. Tax Treaty. Can you refer to that question in your affidavit? Your answer to
that was -- I would summarize as you are not sure what you meant by that statement
or how the United States would or could collect tax debts against assets located in
Canada held by a Canadian resident. Were you asked to prepare a supplemental
affidavit on this point from your cross-examination?

A I guess so. Let me clarify the way I believe it happened after my testimony was
that Mr. Arvay cited to me a provision or two in the tax regulations or Internal
Revenue manual, or both, asking me if I had -- if I was aware of these or if I'd
reviewed these or something to that effect. And I think my response was I wasn't
aware of those or I didn't consider them or words to that effect. To which I think I
said something like, "Let me know if you want me to do anything." And then he did
say he thought I should do a supplemental affidavit, and I agreed, and I did it.

[...]

Q Mr. Wood, are .these provisions that you were aware of prior to Mr. Arvay
sending them to you?
MR. AR VAY: -He just said that he didn't think that he was aware of them, or words to
that effect.

[Emphasis added]. 6

58. Further, the evidence offered in the Supplemental Wood Affidavit is of marginal if any

relevance to the issues in the Summary Trial. To be admissible at this late stage the affidavit

should not only contain relevant evidence, but should be sufficiently probative that it could

affect the result of the motion.7

6 Defendants' Motion Record, Tab 2, pp 16-18.
7 Forest Ethics, supra, at para 6, Defendants Motion Record, Tab 5B

. 43
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59. How the United States might be able to collect a.levy when money held in a non-US bank

account is comprised of funds "transferred from the United States in order to hinder or delax

the collection -of a tax" imposed under the United States Internal Revenue Code has no

relevance to the predicament of either plaintiff. It does not have any apparent relevance to the

arguments advanced by the plaintiffs in the Summary Trial Motion. The issue on the

Summary Trial motion is whether the exchange of information contemplated in the lOA

exceeds the scope of exchange intended by the parties to the Convention. This question will

not tum on whether or not the United States has available under its domestic laws a tool to

prevent people from removing assets from its jurisdiction in order to avoid tax liabilities.

60. Further, even if relevant, there is doubt as to the use that the Court could make of the evidence

contained in the Supplemental Wood Affidavit. It is plain from Mr. Wood's answers on

cross-examination that this is not an area in which he has expertise. For example, in response

to a question asking how the IRS would enforce a levy against a branch of a bank outside of

Canada, Mr. Wood candidly admitted "I'm not sure I can answer 'with authority, but I'll tell

you what I think happens."g

61. Mr. Wood's evident lack of expertise in this area of US tax collection law likely explains why

he made a confu~ing and unsupported reference in his original report which he was unaple to

explain without subsequent prompting from counsel.

62. In any event, the points made by Mr. Wood in his supplemental affidavit are not proper re-

examination. The confusing passage in the original report was a reference to the United

States "possibly" collecting US tax debts against assets located in Canada under the

Convention. Evidence that United States laws permit the Internal Revenue Service to

unilaterally seizje foreign bank account deposits in certain limited circumstances bears no

relation to whether the United States could collect against assets located in Canada under the

Convention. Further, as Mr. Wood himself acknowledges, assistance in collection under the

Convention and collection under domestic United States laws are fundamentally different.9

8 Defendants' Motion Record, Tab 2, pp. 19 - 20.
9 Defendants' Motion Record, Tab 2, pp. 21 -,24.

44
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Therefore, the Supplemental Wood Affidavit does not actually clarify the evidence given on

cross-examination on the First Wood Report.

45

63. The plaintiffs say that not admitting the Supplemental Wood Affidavit would cause them

prejudice. However, to the extent that excluding the Supplemental Wood Affidavit results in

the plaintiffs losing an opportunity to put evidence forward, that loss of opportunity is caused

not by the Court refusing the evidence, but rather by the plaintiffs putting forward a witness

unable to explain his original report on cross-exarninationand unaware of the provisions of

United States laws addressed in the late evidence when he drafted that report.

II
r

64. Fixing unfo~ate cross-examination answers and rehabilitating a witness are not proper

reasons for late filing an affidavit. There is no basis to allow the Supplemental Wood

Affidavit to be filed.

PART IV-ORDERSOUGHT

65. That the plaintiffs not be granted leave to file either the Supplemental Wood Affidavit or the

Supplemental Christians Affidavit.

66. In the alternative, if the plaintiffs are granted leave to file the Supplemental Christians

Affidavit, the Summary Trial Motion be adjourned so that the defendants may conduct a

proper cross-examination and -present responding evidence if necessary, with an award of

costs thrown away to the defendants in any event of the cause.

67. Costs of this motion in any event of the cause.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
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DATED at the City of Vancouver, in the Province of British Columbia, this 30th day

of July, 2015.

/~ :?? I
William F. Pentney, Q~? .
Deputy Attorney General of Canada
Per: Michael Taylor

Department of Justice
B.C. Regional Office
900-840 Howe Street
Vancouver, British Columbia
V6Z2S9

Tel: (604) 666-3049
Fax: (604) 775-5942
File: 6966881

Solicitor for the Defendants

TO: The Registrar
Federal Court of Canada

AND TO: Joseph J. Arvay, Q.C.
Farris, Vaughan, Wills & Murphy LLP
Barristers and Solicitors
P.O. Box 10026 Pacific Centre
2500 -700 West,Georgia Street
Vancouver, British Columbia
V7Y IB3
Solicitor for the Plaintiffs
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Case Name:
Atlantic Engraving Ltd. v. Lapointe Rosenstein

Between
Lapointe Rosenstein, appellant, and
Atlantic Engraving Ltd., respondent

[2002] F.C.J. No. 1782

[2002] A.C.F. no 1782

2002 FCA 503

2002 CAF 503

299N.R.244

23 C.P.R. "(4th)5

119 A.C.W.S. (3d) 474

.Docket A-682-01

Federal Court of Appeal
Montreal, Quebec

Decary, Letourneflu and Nadon JJ.A.

Heard: December 16,2002.
Oral judgment: December 16, 2002.

(11 paras.)

Trademarks, names and designs -- Trademarks -- Registration, expungement of mark -- Evidence and
proof -- Registration, appeals :--Admissibility offresh evidence on appeal -- Admissibility of
supplementary affidavits on appeal -- Practice -- Evidence, affidavits.

Appeal by Atlantic EngraVIng from a decision to allow a further and better affidavit by Lapointe. The
Registrar of Trademarks expunged Lapointe's registration. Lapointe appealed. Lapointe's affidavit.
showing the association of its wares with the mark was poorly drafted and contained improperly
submitted exhibits. Of its own volition, the Court allowed Lapointe an adjournment to file a further
and better affidavit, as Lapointe's counsel was not familiar with the trade-mark field, and it was unfair
for Lapointe to be deprived of its trade-mark rights because of ineptitude. Lapointe did not apply for

http://www.lexisnexis.com/ca/legaI/delivery/PrintDoc.do ?fromCartFullDoc=false&fileSi.;. 2015-07-29

http://www.lexisnexis.com/ca/legaI/delivery/PrintDoc.do
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the adjoUrnment, and did not show that the evidence to be adduced in the further affidavit was not
available earlier. The Rules allowed further affidavits to be filed if the interests of justice were served,
.if the Court was assisted, and if no serious prejudice resulted.

HELD: Appeal allowed. The Rules required Lapointe to put its best case forward at its first
opportunity. They did not allow it to split its case. They required it to show that the further evidence
was not available earlier. Since Lapointe had failed to show that it put its best case forward at its first
opportunity, there was no basis in law for the adjournment. As there was insufficient evidence
supporting Lapointe's appeal, the Registrar's decision was confirmed.

Statutes, Regulationsand Rules Cited:

Federal Court Rules, Rules 306, 312. Trade-marks Act, ss. 45, 56.

Counsel:

Allen Israel, for the appellant.
Baruch Pollack, for the respondent.

--_._-----_. __._-------------------------_._-_.-

The judgment of the Court was delivered by

1 NADON J.A. (orally):-- This is an appeal of an order of the Trial Division dated November 21,
2001. Before the learned judge was an appeal by the respondent from a decision of the Registrar of
Trade-marks who, on an application by the appellant under section 45 of the Trade-marks Act,
ordered that the respondent's trade-mark AE & Design registered as no. 228, 684 be expunged from
the register.

2 Although satisfied that the respondent had transferred wares during the relevant period, the
Registrar concluded that the respondent had failed to demonstrate the association of its trade-mark
with the wares covered by the registration at the time of the transfer of the wares to its clients.

3 The judge concluded that in respect of certain wares, namely medallions, chains, earrings, cuff
links, bracelets, necklaces and brooches, the RegIstrar's decision was correct and that it should be
maintained. However, with respect to the association of the trade-mark with the other wares, namely
rings, wedding rings, stone rings, diamond rings and mountings, the judge decided to adjourn the
hearing in order to allow the respondent thirty days to file a further and better affidavit.

4 At paragraphs 6 and 7 of his reasons, the judge explains his decision to adjourn the matter in the
following terms:

[6] As I reviewed the material it appeared that there may be sufficient
evidence to satisfy the statutory criteria of use of the mark, and its
association with the wares and did provide some notice of use to the
transferee. Nevertheless, I had to conclude that the respondent's objections
were valid. The affidavit of the applicant filed in support was poorly drafted
and inept. Exhibits were not properly submitted.

http://www.1exisnexis.com/ca/legal/delivery/PrintDoc.do ?fromCartFullDoc=false&fileSi... 2015-07 -29
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[7] I was satisfied that had counselfor the applicant been,more experienced
in the field Oftrade-marks law, the deficiencies would not have arisen. To
deprive the applicant of its trade-mark which may have been in use for
twenty years, simply on a section 45 application because of ineptitude, as
well, the respondent not acting for any particular commercial or competing
enterprise, would be unfair.

5 We should point out that there was no motion before the judge for leave to file a further and
better affidavit. The judge, of his own volition at the end of the hearing, decided that it was in the
interest of justice to adjourn the matter for the aforesaid purpose. In his view, since the respondent's
failure to adduce satisfactory evidence stemmed from counsel's lack of experience in the field of
trade-marks law, it ,was unfair to dismiss the appeal.

. 6 This appeal pertains only to the judge's decision to adjourn the matter. For the reasons that
follow, the appeal will be allowed.

7 Before the judge was the affidavit of Robert Neuwirth dated May 7, 2001. The learned judge
concluded that it was "poorly drafted and inept" and that the exhibits attached thereto had not been
"properly submitted". As a result, the judge stated that the appellant's objections to the affidavit were
valid. Hence, at the end of the hearing on November 21,2001, there was no evidence capable of
supporting an order reversing the Registrar's decision.

8 Pursuant to rule 306 of the Federal Court Rules, 1998, an applicant has thirty days from the filing
of its notice of application to file its supporting affidavits and exhibits (appeals uIider section 56 of the
Trade-marks Act fall within Part 5 of the Rules entitled "Applications" (rules 300 to 334) and
therefore must be commenced by way of a notice of application). By exception, rule 312 allows a
party, with leave of the Court, to file additional affidavits. Under that rule, the Court may allow the
filing of additional affidavits if the following requirements are met:

i) The evidence to be adduced will serve the interests of justice;
ii) The evidence will assist the Court;
iii) The evidence will not cause substantial or serious prejudice to the other side

(see Eli Lilly and Co. v. Apotex Inc. (1997), 76 C.P.R. (3d) 15 (T.D.);
Robert Mondavi Winery v. Spagnol's Wine & Beer Making Supplies Ltd.
(2001),10 C.P.R. (4th) 331 (T.D.)).

9 Further, an applicant, in seeking leave to file additional material, must show that the evidence
sought to be adduced was not available prior to the cross-examination of the opponent's affidavits.
Rule 312 is not there to allow a party to split its case and a party must put its best case forward at the
first opportunity (see Salton Appliances (1985) Corp.v. Salton Inc. (2000),181 F.T.R. 146,4 C.P.R.
(4th) 491 (T.D.); Inverhuron & District Ratepayers Assn. v. Canada (Min. of Environment) (2000),
180 F.T.R. 314 (T.D.)).

10 We are satisfied, on the evidence, that there was no basis, either in fact or in law, to adjourn the
matter in the way the learned judge did. Firstly, there was no motion before him for leave, under rule
312. Secondly, it is clear that the respondent could not show that the evidence to be adduced had not
been available in the past. Thirdly, the basis upon which the judge relied to adjourn the matter, i.e. the
lack of expertise of counsel in the field of trade-marks law, was, in our view, an improper basis. Had
the judge refused to adjourn the matter as he ought to, he would have had no choice but to dismiss the
appeal before him and confirm the Registrar's decision.
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11 The appeal will therefore be allowed with costs, the judgment of the Trial Division will be set
aside and, giving the judgment that the Trial Judge ought to have given, the appeal by Atlantic
Engraving Ltd. from the decision of the Registrar of Trade-marks will be dismissed with costs.

NADON 1.
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Case Name:
Forest Ethics Advocacy Assn. v. Canada (Na~ional Energy Board)

Between
Forest Ethics Advocacy Association and. Donna Sinclair,

Applicants, and
The National Energy Board and the Attorney General of Canada

and Enbridge Pipelines Inc., Respondents, and
Council of.Canadians - Thunder Bay Chapter, Intervener

[2014] F.C.J. No. 356

[2014] A.C.F. no 356

2014 FCA 88

Docket: A-273-13

Federal Court of Appeal
Ottawa, Ontario

Stratas J.A.

Heard: In writing.
Judgment: April 2, 2014.

(15 paras.)

Administrative law -- Judicial review and statutory appeal -- Practice and procedure -- Evidence --
Motion by applicants for order permitting them tofile additional evidence on application for judicial
review dismissed -- Applicants sought to admit report from non-governmental body that one of
deponents referred to during cross-examination -- Referring to report in cross-examination did not
make it part of record inproceedings -- Applicants were aware of report before filing record, but did
not explain why they only now sought to include it -- Addition of report would not affect result --
Respondents would be prejudiced as they had not had opportunity to challenge report through
rebuttal evidence or cross-examination.

Civil litigation -- Civil evidence -- Admissibility -- Procedure -- Documentary evidence -- Motion by
applicants for order permitting them tofile additional evidence, on applicationfor judicial review
dismissed -- Applicants sought to admit report from non-governmental body that one of deponents
referred to during cross-examination -- Referring to report in cross-examination did not make it part
of record inproceedings -- Applicants were aware of report before filing record, but did not explain
why they only now sought to include it -- Addition of report would not affect result -- Respondents
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would be prejudiced as they had not had opportunity to challenge report through rebuttal evidence or
cross-examination. .

Statutes, Regulations and Rules Cited: .

Federal Court Rules, Rule 306, Rule 308, Rule 312

Counsel:

Written representations by:

Clayton Ruby and Nader R. Hansan, for the Applicant.

Douglas E. Crowther, Q.C. and Joshua A. Jantzi, for the Respondent, Enbridge Pipelines Inc.

Michael H. Morris, Roger Flaim and Jacqueline Wilson, for the Respondent, the Attorney General of
Canada. .

REASONS FOR ORDER

. 1 STRA TAS J.A.:-- The applicants move for an order under Rule 312 permitting them to file
additional evidence in this judicial review.

2 The additional evidence sought to be placed before the Court is a report published by the Energy
Policy Institute of Canada, a non-governmental body. The applicants note that one of the deponents
referred to this report during her cross-examination. They submit that this makes it part of the record
in these proceedings. .

3 Of course, that is not so. The record in these proceedings consists of the record actually filed by
the parties. The applicants' record does not contain the report. It is not part ofthe record in these
proceedings until the applicants satisfy the Court that it should be added under Rule 312.

4 At the outset, in order to obtain an order under Rule 312 the applicants must satisfy two
preliminary requirements:

(1) The evidence must be admissible on the application for judicial
review. As is well known, normally the record before the reviewing
court consists of the material that was.before the decision-maker.
There are exceptions to this. See Gitxsan Treaty Society v. Hospital
Employees' Union, [2000] 1 F.C. 135 at pages 144-45 (C.A.);
Association of Universities and Colleges of Canada v. Canadian
Copyright Licensing Agency (Access Copyright), 2012 FCA 22.

(2) The evidence must be relevant to an issue that is properly before the
reviewing court. For example, certain issues may not be able to be
raised for the first time on judicial review: Alberta (Information and
Privacy Commissioner) v. Alberta Teachers' Association, 2011 SCC
61 (CanLIl), [2011] 3 S.C.R. 654.
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5 Assuming the applicants establish these two preliminary requirements, they must convince the
Court that it should exercise its discretion in favour of granting the order under Rule 312. The Court
exercises its discretion on the basis of the evidence before it and proper principles.

6 In Holy Alpha and Amega Church of Toronto v. Canada (Attorney General), 2009 FCA 101 at
paragraph 2, this Court set out the principles that guide its discretion under Rule 312. It set out certain
questions relevant to whether the granting of an order under Rule 312 is in the interests of justice:

(a) Was the evidence sought to be adduced available when the party filed
its affidavits under Rule 306 or 308, as the case may be, or could it
have been available with the exercise of due diligence?

(b) Will the evidence assist the Court, in the sense that it is relevant to an
issue to be determined and sufficiently probative that it could affect
the result?

(c) Will the evidence cause substantial or serious prejudice to the other
party?

7 For the purposes of argument, I shall assume that the applicants have established the two
preliminary requirements. I tum to the three Holy Alpha questions.

8 On question (a), I note that before filing their record on January 23, 2014 the applicants were
aware of the report they now seek to introduce. It was also a subject for discussion during cross-
examination on December 6,2013. The report does not appear in the applicants' record.

9 This judicial review is at the eve of hearing. the parties have filed their memoranda of fact and
law. The applicants have filed the requisition for hearing. Indeed, having confirmed their readiness in
their requisition for hearing, the applicants brought this motion on the very next day. In these
circumstances, the attempt to introduce new evidence calls for a factual explanation.

10 The applicants have not given that explanation. The only affidavit they offer in support of their
motion is sworn by a law clerk employed by the applicants' law firm. That affidavit consists of
information and belief identifying the report and certain documents, nothing more.

11 On question (b), the applicants have not satisfied me that the addition ofthisnon-govemmental
report into the record is important in the sense that it might affect the result. .

12 Finally, on question (c), the respondent Attorney General and the respondent Enbridge Pipelines
Inc. have identified prejudice: they have not had an opportunity to challenge this report either through
rebuttal evidence or cross-examination. The applicants have not adduced any evidence or explanation
that satisfactorily addresses this prejudice. In the circumstances of this case, the addition of the report
into the record at this late stage would cause procedural unfairness.

13 As a general matter, a Court will not exercise a fact-based discretion in a party's favour unless it
has relevant evidence before it. Here, the affidavit tendered to the Court falls short of the mark.

14 The applicants are unsuccessful on this motion. However, I credit them for bringing it. Some try
to smuggle reports and other material properly introduced by way of affidavit into books of
.authorities. This practice is improper and has been criticized by the Supreme Court: Public School
Boards' Association of Alberta v. Alberta (Attorney General), [l999] 3 S.C.R. 845.
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15 For the foregoing reasons, I dismiss the motion with costs.

STRA TAS lA.
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Case Name:
Solvay Pharma Inc. v. Apotex Inc.

Between
Solvay Pharma Inc. and Altana Pharma Ag, Applicants, and

Apotex Inc. and the Minister of Health, Respondents

[2007] F.C.J. No. 1129

2007 Fe 857

62 C.P.R. (4th) 38

160 ACW.S. (3d) 336

Docket T-427-06

Federal Court
Toronto, Ontario

Blais J.

Heard: August 13,2007.
Judgment: August 28,2007.

(28 paras.)

Intellectual property law -- Patents -- Procedure -- Evidence -- Admissipility -- In this ongoing
proceeding where the applicants sought an order prohibiting the Minister from issuing a notice of
compliance io the respondent for its pantoprazole product, the motion seeking tofile supplemental
affidavit evidence was dismissed -- Of the three documents, one was hearsay, while the other two
. were available earlier, and the respondent would be prejudiced by their entry after the expiration of
the two-year injunction.

The applicant pharmaceutical companies sought to file supplemental affidavit evidence in this
ongoing proceeding where they sought an order prohibiting the Minister from issuing a notice of
compliance to the respondent generic drug manufacturer for its pantoprazole product -- HELD: The
motion was dismissed with costs -- It was not usually permissible to allow reply evidence -- The letter
in question amounted to an opinion by an associate director of the officer of Patented Medicines and
Liaison -- It was not an affidavit, and the documents referred to in it were unknown; hence, it was
hearsay and inadmissible -- As for the remaining two reports, they were available in 1991, and the
respondent would suffer a prejudice if they were now to have to take them and ask their experts to
examine them to see if there was an impact and whether they ought to reply to it or use the cross-

. ,
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examination process to do so -- The 24-month injunction was in place, and a judgment was to be
rendered in due time to avoid prejudice to the parties.

Statutes, Regulations and Rules Cited:

Federal Courts Rules, SOR/2004-283, Rule 312

Counsel:

Kevin Sartorio and Natalie Rizkalla-Kamel, for the Applicants.

David Lederman and Danny Cappe, for the Respondent.

REASONS FOR ORDER AND ORDER

1 BLAIS J.:-- This is an application by Solvay Pharma Inc. and Altana Pharma AG (the applicants)
to file the supplemental affidavit evidence of Dr. Jorg Senn-Bilfinger and the affidavit of Laura
Meucci attaching, as exhibit A, a letter received from Health Canada on August 2,2007 pursuant to
Rule 312 of the Federal Courts Rules, SOR/2004-283.

BACKGROUND

2 By notice of application dated March 9, 2006, the applicants commenced the within proceeding
seeking an order pursuant to section 6 of the Regulations prohibiting the Minister from issuing a
Notice of Compliance (NOC) to Apotex for its pantoprazole product.

3 By virtue of the applicants' Cbmmencement of the application, a 24-month statutory injunction
was imposed on Apotex prior to it being entitled to market and sell its own enteric~coated tablets
comprising pantaprazole sodium. That presumptive injunction expires on March 9,2008.

4 The applicants' evidence in support of their case was due on April 10, 2006.

5 The applicants' request for a more than six months extension of time was partially granted. as the
, applicants now had until July 14, 2006 to file their evidence.

6 Later on, by notice of motion dated June 21, 2006, the applicants sought another extension of
time which was denied by Madam Protonotary Milczynski.

7 Finally, the parties agreed that the applicant could get an additional three weeks to serve and file
their evidence. The evidence was filed on August 4,2006, including an affidavit of Dr. Jorge Senn-
Bilfinger sworn August 1, 2006.

8 The applicants sought another extension oftime to file additional evidence which was the
affidavit of Dr. Corbin; Apotex provided its consent and obtained an extension oftime until January
31, 2007 to respond to the evidence of the applicants.

9 Apotex served its evidence upon the applicants on January 30, 2007.
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10 By notice of motion dated March 14, 2007, the applicants sought leave to file reply evidence.

11 The applicants proposed to file ten new affidavits, including one of Dr. Semi-Bilfinger to be
sworn in April 2007 in reply to Apotex's evidence. The drafts of all ten affidavits were delivered by
the applicants on April 10,2007, which is, as noted by the respondents, exactly one year after the
applicants' evidence was first due.

12 In the decision dated June 15,2007, Madam Prothonotary Tabib granted leave only for a partial
reply evidence for a total of six paragraphs from three of the ten affidavits. Leave to file any portion
of the second Senn-Bilfinger affidavit was denied.

13 By notice of motion dated July 18,2007, the applicants again seek leave to file reply evidence.

14 This is the motion before the Court now.

ANALYSIS

15 The third Senn-Bilfinger affidavit attaches two research reports (Research Report No. 32/91 and
Research Report No. 101/91) as exhibits; The third Senn-Bilfinger affidavit and the reports purport to
address Apotex's allegations concerning sound prediction ..

16 It is not usually permitted to file reply evidence.

17 The Court has established some basic principles to allow such reply evidence. In Wayzhushk
Onigum Nation v. Kakeway (2000), 182 F.T.~. 100, Prothonotary Hargrave held at paragraphs 5-7:

In my view, the 1998 Federal Court Rule 312 allows the filing of a
supplementary affidavit in limited instances and special circumstances, for to
do otherwise would not be in the spirit of judicial review proceedings which
are designed to obtain quick relief through a summary procedure. While the
general test, as reflected in Eli Lily, Abbott Laboratories and Bayer A.G.
(supra) is whether the additional material will serve the interests ,ofjustice,
will assist the court and will not seriously prejudice the other side, it is also
important that any supplementary affidavit neither deal with material which
could have been made available at an earlier date, nor unduly delay the
proceedings. To this I would add two further observations.

First, supplemental material is meant to provide additional factual evidence
to meet the respondent's case: see for example Vrabek v. Minister of
National Revenue, [1997] N.R. Uned. 39; [1997] 2 C.T.C. 261, atpp. 262-
263 (F.e.A.). Moreover, a reply affidavit is to meet the other sides case, not
merely to confirm the deponent's initial evidence. '

Second, a motion to file reply affidavit evidence ought to be brought
promptly, for not only is judicial review, by the use of an application, a
summary procedure designed to get a hearing with a minimum of delay, but
also, and equally important, delay will often be a bar to a discretionary
remedy.
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18 In an applicatien under the Patent Medicines Regulations, supplemental affidavits sheuld be I
allewed .onlyin very limited circumstances. It cannet be used te intreduce additienallegal arguments.
Justice Paul Reuleau in Abbott Laboratories, Ltd. v. Nu-Pharm Inc. et al. (1998),82 C.P.R. (3d) 216
at paragraph 11 held:

Judicial review and mere particularly the patent medicines regulatiens
require that these applicatiens are te be cenducted summarily and
expeditieusly. Te allow the respondents to file a third affidavit from the
same expert containing some 62 pages will not contribute in any way to a
better understanding .orclarification of the issues.

19 The Court of Appeal also discussed the question of filing reply evidence in Atlantic Engraving
Ltd. v. Lapointe Rosenstein (2002),23 C.P.R. (4th) 5 at paragraph 9:

Further, an applicant, in seeking leave to file additional material, must show
that the evidence sought to be adduced was not available prior to the cross-
examination of the opponent's affidavits. Rule 312 is not there to allewa
party to split its case and a party must put its best case forward at the first
opportunity. [...J

20 On that subject, the applicants' counsel points aut that the cross-examinations have not occurred
yet. Nevertheless, the clock is ticking and the hearing of the case is already fixed for December. There
is at least another motion pending and the time is very limited for cross-examinations on affidavits
given the high number of affidavits that were filed on both sides.

21 Madam Prothonotary Tabib in her decision dated June 15,2007, held at page 2:

The Applicants have already filed their evidence pursuant to Rule 306, the
affidavit of twelve expert witnesses, while Apotex has responded with some
ten expert witnesses. By their motion, the Applicants would add
supplementary evidence from ten experts, one of whom is a new expert who
has not yet filed any evidence in thi's case. The proposed affidavits would
add a total of 87 pages of affidavit evidence, excluding exhibits, to a case
that already has a surfeit of expert evidence. The Applicants' within motion
was filed nearly ten weeks after the delivery of Apotex' evidence, in a matter
where the partie~ have already engaged each other of the issue of delays.

22 Suffice it to say that this large volume of technical evidence already filed is subject to cross-
examination. If the Court allows filing of two other documents, this will increase the duty of the
respondent and somehow limit his capacity to face this new evidence at the last minute.

23 The applicants are right when they say that the interests of justice are better served if the Ceurt
has all relevant informatien before it. Nevertheless, it has to be done pursuant to the rules and there
are limits. The affidavit of Laura Meucci attaching a letter received from Health Canada dated July
30,2007 is in response to a letter sent by the applicants on July 17,2007 referring to other documents
that were not filed. The applicants want to file this document which amounts to introducing an
.opinion by an associate director .ofthe office of Patented Medecines and Liaisen. This correspondence
was exchanged only a few weeks ago and the letter cannot, in any way, be considered as evidence. It
is net an affidavit, and the documents referred to in it are unknown. Hence, it is hearsay. In my view,
that is sufficient te reject the application to file this letter as evidence.

http://www.lexisnexis.com/ca/legal/delivery/PrintDec.do ?fromCartFullDoc=false&fileSi.:. 2015-07-29

http://www.lexisnexis.com/ca/legal/delivery/PrintDec.do


Page 5 of5

24 Regarding the two reports that the applicants want to introduce, those documents have ex,isted
since 1991. Pursuant to Dr. Senn-Bilfinger's affidavit, when he signed his first affidavit on August 1,
2006 he advised counsel that the documents attached to his initial affidavit were the only ones in his
possession. Later on, Dr. Senn-Bilfinger tried to locate those reports and has been unable to find them
on his own. Pursuant to his affidavit in May 2007, it was only with the assistance of a company .
information research specialist that the reports were finally located. Dr. Senn-Bilfinger now believes
that those two researches would be relevant to these proceedings. Despite the fact that those
researches were located in May 2007, he waited until the end of June when a scheduled meeting with
counsel occurred to bring copies of these reports.

2S As suggested by counsel for Apotex, the documents are not filed nor commented on by an
expert. The detailed scientific nature of the documents and the absence of expert consideration make
me doubt the impact or relevance of the documents on this case.

26 In addition, I am considering the prejudice that could be created to Apotex if those documents
were filed. Dr. Senn-Bilfinger mentioned that he made a mental note to himself at the time he wrote
the first affidavit; he recalled that the reports supported certain of his statements in his first affidavit.
.Nevertheless, it was not mentioned in the affidavit and it is only when he finally located them, almost
a year later, that he seeks to introduce them. That is, only 'a few months before the hearing and just a
few weeks before the cross-examinations would be done. The reports were available at an earlier date;
it is unfortunate that they could not be located earlier.

27 I am of the opinion that Apotex will suffer a prejudice if they now have to take those reports and
ask their experts to examine these documents and see whether there is an impact and whether they
should reply to it in any way or use the cross-examination process to do that. Given the time
constraint they could suffer a prejudice. We should remember that the 24-monthinjunction is there
and, not only should the hearing be completed on schedule, but a judgment should be rendered also in
due time to avoid any prejudice to any of the parties.

28 Therefore, I have no hesitation to conclude that this motion to file reply evidence should be
dismissed. Costs in favour of the respondents.

ORDER

THIS COURT ORDERS that

1. This motion to file reply evidence be dismissed.
2. Costs in favour of the respondents.
BLAIS J.
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I Fees and
disbursements

Communications
with assessor

Form and
content of
question

Answer by
assessor

(2) An order made under subsection (1)
shall provide for payment of the fees and
disbursements of the assessor,

(3) All communications between the
Court and an assessor shall be in open
court,

(4) Before requesting. a written opinion
from an assessor, the Court shall allow the
parties to make submissions in respect of
the form and content of the question to be
asked.

(5) Before judgment is rendered, the
Court shall provide the parties with the
questions asked of, and any opinion given
by, an assessor and give them an opportu-
nity to make submissions thereon,

(6) [Repealed, SOR/2010-176, s. I)
SOR/20 10.176, s. I.

(2) L'ordonnance rendue en. application
du paragraphe (1) doit prevoir Ie paiement
des honoraires et debours de I'assesseur.

(3) Les communications entre la Cour et
I' assesseur se font en audience publique.

(4) Avant de demander un avis ecrit de
I'assesseur, la Cour donne <luxparties I'oc-
cas ion de presenter leurs observations sur
la forme et Ie contenu de la question a sou-
mettre.

. (5) Avant de rendre jugement, la Cour
transmet aux parties la question sbumise et
I'avis de I'assesseur et leur donne I'occa-
sion de presenter leurs observations a cet
egard. I

(6) [Abroge, DORS/2010-176; art. I]
DORS/20 I 0-176, art. I.

. Honoraires et
debours

Communications
avec I'assesseur

Forme et
contenu de la
question

Reponse de
I'assesseUf

Affidavit ou
declaration d'un
expert

Experts designes
conjointement

52.2 (1) L'affidavit ou la declaration du
temoin expert doit :

a) reproduire entierement sa deposition;

b) indiquer ses titres de competence et.
les domaines d'expertise sur lesquels il
entend etre reconnu comme expert;

c) etre accompagne d'un certificat, se-
Ion la formule 52.2, signe par lui, recon-
naissant qu'il a lu Ie Code de deontolo-
gie regissant les temoins experts etabli a
I'annexe et qu'il accepte de s'y confor-
mer;

Temoins experts

52.1 (1) Une partie. a une instance peut Temoins experts

designer un temoin expert meme si les ser-
vices d'un assesseur ontete retenus en ap-
plication de la regie 52.

(2) Deux parties ou plus peuvent
conjointement designer untemoin expert.
DORS/20 10-176, art. 2.

Expert Witnesses

52.1 (1) A party to a proceeding may
name an expert witness whether or not an
assessor has been called on under rule 52.

(2) Two or more of the parties may
jointly name an expert witness.
SOR/2010.176, s. 2.

52.2 (1) An affidavit or statement of an
expert witness shall

(a) set out in full the proposed evidence
of the expert;

(b) set out the expert's qualifications
and the areas in respect of which it is
proposed that he or she be qualified as
an expert;

(c) be accompanied by a certificate in
Form 52.2 signed by the expert ac-
knowledging that the expert has read the
Code of Conduct for Expert Witriesses

Right 10 name
expert

Expert's
affidavit or
statement

Expert named
jointly
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set out in the schedule and agrees to be
bound by it; and

(d) in the case of a statement, be in writ-
ing, signed by the expert and accompa-
nied by a solicitor's certificate,

(2) If an expert fails to comply with the
Code of Conduct for Expert Witnesses, the
Court may exclude some or all of the ex-
pert's affidavit or statement.
SOR/20 10-176, s. 2.

52.3 The rules governing expert wit-
nesses do not apply to a medical profes-
sional who has given or is giving medical
treatment or advice to a person if the evi-
dence in relation to the person is limited to
one or more of the following subjects:

(a) the results of an examination;

(b) a description of the treatment or ad-
vice;

Failure to
comply

Exception for
certain medical
professionals

(c) the reason the treatment or advice
was or is being given; and

(d) the results of the treatment or ad-
vice,

SOR/2Q.I 0-176, s. 2.

52.4 (I) A party intending to call more
than five expert witnesses in a proceeding
shall seek leave of the Court in accordance

. with section 7 of the Canada Evidence Act.

Limit on number
of expens

(2) In deciding whether to grant leave,
the Court shall consider all relevant mat-
ters, including

(a) the nature of the litigation, its public
significance and any need to clarify the .
law;

Leave considera~
tions

(b) the number, complexity or technical
nature of the issues in dispute; and .

d) s'agissant de la declaration, etre pre-
sentee par ecrit, signee par I' expert et
certifiee par un avocat.

(2) La Cour peut exclure tout ou partie
de l'affidavit ou de la declaration du te-
moin expert si ce dernier ne se conforme
pas au Code de deontologie.
DORS/2010-176, art. 2.

52.3 Les regles visant. les temoins ex-
perts ne s'appliquent pas au professionnel
de la sante qui a donne ou donne des traite-
ments ou conseils medicaux a une per-
sonne et dont la deposition concernant
cette derniere se limite a un ou plusieurs
des si.ljets suivants :

a) les resultats d'un examen;

b) une description des traitements ou
conseils donnes;

9) la raison pour laquelle les traitements
ou conseils ont ete ou sont doimes;

d) les resultats des traitements ou
conseils.

DORS/2010-176, art. 2.

52.4 (I) La partie qui compte produire
plus de cinq temoins experts dans une ins-
tance en demande I'autorisation a la Cour
conformement a I' article 7 de la Loi sur. fa
preuve au Canada.

(2) Dans sa decision la Cour tient
compte de tout facteur' pertinent, notam-
ment:

a) la nature du litige, son importance
pour Ie public et la necessite de clarifier
Ie droit;

b) Ie nombre, la complexite ou la nature
technique des questions en litige;

25
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Code de
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Exclusion de
certains
professionnels
de la saote

Limite du
nombre
d'expens

Facteurs it
considerer

--==~-=~"""""~~._-~~--~~--~---------------_._-_..__.__._---------------



DORS/98-106 - 22 juin 2015

Motion record
for summary
trial

Further
affidavits or
statements

Conduct of
summary trial

der necessary for the conduct of the
summary trial; or

(b) dismiss the motion in whole or in
part and order that the action, or the is-
sues in the action not disposed of by
summary judgment,. proceed to trial or
that the action be conducted as a special-
ly managed proceeding.

SOR/2009-331. s. 3.

Summary Trial

216. (1) The motion record for a sum-
mary trial shall contain all of the evidence
on which a party seeks to rely, including

(a) affidavits;

(b) admissions under rule 256;

(c) affidavits or statements of an expert
witness prepared in accordance with
subsection 258(5); and

(d) any part of the evidence that would
be admissible under rules 288 and 289.

. (2) No further affidavits or statements
may be served, except

(a) in the case of the moving party, if
their content is limited to evidence that
would be admissible at trial as rebuttal
evidence and they are served and filed at
least 5 days before the day set out in the
notice. of motion for the hearing of the
summary trial; or

(b) with leave of the Court.

(3) The Court may make any order re-
quired for the conduct of the summary tri~
aI, including an order requiring a deponent
or an expert who has given a statement to
attend for cross-examination before. the
Court.

toute ordonnance necessaire pour Ie de-
roulement de ce proces;

b) rejeter la requete en tout ou en partie
et ordonner que I'action ou toute ques-
tion litigieuse non tranchee par jugement
sommaire soit instruite ou que I'action
se poursuive a titre d'instance a gestion
speciale.

DORS/2009-331. art. 3.

Proces sommaire

216. (1) Le dossier de requete en pro-
ces sommaire contient la totalite des ele-
ments de preuve sur lesquels une partie
compte se fonder, notamment :

a) les affidavits;

b) les aveuxvises a la regie 256;

c) les affidavits et les declarations des
temoins experts etablis conforinement au
paragraphe 258(5);

d) les elements de preuve. admissibles
en vertu des regles 288 et 289. \

(2) Des affidavits ou declarations sup-
plementaires ne peuvent etre signifies que
si, selon Ie cas:

a) s'agissant du requerant, ces affidavits
ou declarations seraient admissibles en
contre-preuve a I'instruction et leurs si-
gnification et depot sont faits au moins
cinq jours avant la date de I'audition de
la requete indiquee dans I'avis de re-
quete;

b) la Cour I'autorise.

(3) La Cour peut rendre toute ordon-
nance necessaire au deroulement du proces
sommaire, notamment pour obliger Ie de-
clanint d'un affidavit ou Ie temoin expert
ayant fait une declaration a se presenter a
un contre-interrogatoire devant la -Cour.
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I

. Adverse
inference

Dismissal of
motion

Judgment
generally or on
issue

Order disposing
of action

Trial or specially
managed
proceeding

(4) The Court may draw an adverse in-
ference if a party fails to cross-examine on
an affidavit or to file responding or rebuttal
evidence.

(5) The Court shall dismiss the motion
if

(a) the issues raised are not suitable for
summary trial; or

(b) a summary trial would not assist in
the efficient resolution of the action.

(6) If the Court is satisfied that there is
sufficient evidence for adjudication, re-
gardless of the amounts involved, the com-
plexities of the issues and the existence of
conflicting evidence, the Court may grant
judgment either generally or on an issue,
unless the Court is of the opinion that it
would be unjust to decide the issues on the
motion.

(7) On granting judgment, the Court
may make any order necessary for the dis-
position of the action, including an order

(a)' directing a trial to determine the
amount to which the moving party is en-
titled or a reference under rule 153 to de-
termine that amount;

(b) imposing terms respecting the en-
forcement of the judgment; and

(c) awarding costs.

(8) If the motion for summary trial is
dismissed in whole or in part, .the Court
may order the action, or the issues in the
action not disposed of by summary trial, to
proceed to trial or order that the action be

(4) La Cour peut tirer des conclusions
defavorables du fait qu'une partie ne pro-
cede pas au contre-interrogatoire du decla-
rant d'un affidavit ou ne depose pas de
preuve contradictoire.

(5) La Cour rejete la requete si, selon Ie
cas :

a) les questions soulevees ne se pretent
pas it la tenue d'un proces sommaire;

b) un proces sommaire n'est pas suscep-
tible de contribuer efficacement au re-
glement de I'action.

(6) Si la Cour est convaincue de la suf-
fisance de la preuve pour trancher I' affaire,
independamment des sommes en cause, de
la complexite des questions en litige et de
I'existence d'une preuve contradictoire,
elle peut rendre un jugement sur I'en-
semble des questions ou sur une question
en particulier it moins qu'elle ne soit d'avis
qu'iI serait injuste de trancher les questions
en litige dans Ie cadre de la requete.

(7) Au moment de rendre son jugement,
la Cour peut rendre toute ordonnance ne-
cessaire afin de statuer sur I'action, notam-
ment:

a) ordonner une instruction portant' sur
la determination de la somme it laquelle
a droit Ie requerant ou Ie renvoi de cette
determination conformement it la regie
153;

b) imposer les conditions concernant
Iiexecution forcee du jugement;

c), adjuger les depens.

(8) Si la requete en proces sommaire est
rejetee en tout ou en partie, la Cour peut
ordonner que I'action ou toute question liti-
gieuse non tranchee par jugement som-
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conducted as a specially managed proceed-
ing.
SOR/2009-331, s. 3.

maire soit instruite ou que I'action se pour-
suive Ii titre d'instance a gestion speciale.
DORS12009-331, art. 3.

General

217. A plaintiff who obtains judgment
under rule 215 or 216 may proceed against
the same defendant for any. other relief and
. may proceed against any other defendant
for the same or any other relief.
SOR/2009-33I. s. 3.

Right of plaintiff
who obtains
judgment

218. If judgment under rule 215 or 216
is refused or is granted only in part, the
Court may make an order specifying which
material facts are not in dispute and defin-
ing the issues to be tried and may also
make an order

Powers of Court

(a) for payment into court of all or part
of the claim;

(b) for security for costs; or

(c) limiting the nature and scope of the
examination for discovery to matters not
covered by the affidavits filed on the
motion for summary judgment or sum-
mary trial or by any cross-examination
on them and providing for their use at
trial in the same manner as an examina-
tion for discovery.

SOR/2009-33I , s. 3.

219. On granting judgment under rule
215 or 216, the Court may order that en-
forcement of the judgment be stayed pend-
ing the determination of any other issue in
the action or in a counterclaim or third par-
ty claim ..
SOR/2009-331. s. 3.

Stay of
execution

Dispositions generales

217. Le demandeur qui obtient un juge-
ment au titre des regles 215 ou 216 peut
poursuivre Ie meme defendeur pour une
al,ltre reparation ou poursuivre un autre de-
fendeur pour toute reparation.
DORS/2009-33 I. art. 3 ..

218. Si lejugement vise aux regles 215
ou 216 est refuse ou n'est accorde qu'en
partie, la Cour peut, par ordonnance, preci-
ser les faits substantiels qui ne sont pas en
litige et determiner les questions Ii ins~
truire, ainsi que:

a) ordonner la consignation a la Cour
d'une somme d'argent representant la
totalite ou une partie de la reclamation;

b) ordonner la fourniture d'un caution-
nement pour depens;

c) limiter la nature et I'etendue de I'in-
terrogatoire prealable aux questions non
visees par les affidavits deposes a I'ap-
pui de la requete en jugement sommaire
ou .en proces sommaire, ou par tout
contre-interrogatoire s'y rapportant, et
permettre leur utilisation Ii I' instruction
de la meme maniere qu'un interrogatoire
prealable.

DORS/2009-331. art. 3.

219. Au moment de rendre un jugement
en application des regles 215 ou 216, la
Cour peut ordonner de surseoir a I' execu-
tion forcee du jugement jusqu'a la determi-
nation de toute autre question soulevee
dans I'action ou dans une demande recon-
ventionnelle ou une mise en cause.
DORS/2009-331, art. 3.
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original'
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Preparation by
Registry

Docwnents to be
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Additional steps

Requirement to
file additional
material

(e) a description of any physical ex-
hibits to be used by the respondent at the
hearing; and

if) the respondent's memorandum of
fact and law.

(3) If an original affidavit is not filed as
part of a respondent's; record, it shal i be re-
tained by the respondent for one year after
the expiry of all appeal periods.
SORl2004-283, SS. 32, 33; SORl201O-177, S 5; SORI
2013-18, s. 9; SORl2015-21, s. 19.

311. (1) On motion, the Court may or-
der the Administrator to prepare a record
on a party's behalf.

(2) A party bringing a motion for an or-
der under subsection (1) shall provide the
Administrator with the documents referred
to in subsection 309(2) or 310(2), as the
case may be.

312. With leave of the Court, a party
may

(a) file affidavits additional to those
provided for in rules 306 and 307;

(b) conduct cross-examinations on affi-
davits additional to those provided for in
rule 308; or

(c) file a supplementary record.

313. Where the Court considers that the
application records of the parties are in-'
complete, the Court may order that other
material, including any portion of a tran-
script, be filed.

d) les extraits de toute transcription des
temoignages oraux recueillis par I'office
federal qu'i1 entend utiliser a I'audition
de la demande;

e) une description des objets deposes
comme pieces qu'il entend utiliser a
I' audition;

f> un memoire des faits et du droit.

(3) Si Ie dossier du defendeur ne com-
prend pas I'original d'un affidavit, ce der-
nier conserve l'original pendant un an a
compter de la date d'expiration de tous de-
lais d'appel.
DORS/2004-283, art. 32 et 33; DORS/2010-177, art. 5;
DORS/2013-18, art. 9; DORS/2015-21, art. 19.

311. (1) La Cour peut, sur requete, or-
donner a I'administrateur de preparer Ie
dossier au nom d'une partie.

(2) La partie qui presente une requete
pour obtenir I'ordonnance visee au para-
graphe (1) fournit a I' administrateur les do-
cuments mentionnes aux paragraphes
309(2) ou 310(2), selon Ie cas.

312. Dne partie peut, avec I'autorisation
de la Cour:

a) deposer des affidavits complemen-
taires en plus de ceux vises aux regles
306 et 307;

b) effectuer des contre-interrogatoires
au'sujet des affidavits en plus de ceux
vises a la regIe 308;
c) deposer un dossier complementaire.

313. Si la Cour estime que les dossiers
des parties sont incomplets, elle peut or-
donner Ie depot de documents ou d'ele-
ments materiels supplementaires, .y com-
pris toute partie de la transcription de
temoignages qui n' a pas ete deposee.
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