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PART I -'STATEMENT OF FACTS

A.

Overview

1.

To properly administer a tax system, a tax authority needs sufficient

information to ensure taxpayer compliance. In a globalized economy, such
information is often beyond the territorial reach of national governments,

States have

addressed this challenge by providing, pursuant to bilateral tax treaties, for domestic
tax authorities to share information internationally that may assist in the
administration of each other's domestic laws.

2.

The OECD endorses the principle that bilateral tax treaties should be

interpreted to permit relevant information to be exchanged to the widest extent
possible for the purpose of preventing tax avoidance and evasion. For treaty
purposes, information is relevant if it assists one treaty partner in carrying out its
domestic tax laws whether or not it establishes an actual tax liability.

3.

The plaintiffs urge a reading of the 2014 Intergovernmental Agreement

between Canada and the United States, and the Canada-US Income Tax Convention
that is contrary to these principles. The plaintiffs misread the IGA and the
Convention in a manner that frustrates the intention of the treaty partners and
unreasonably fetters the scope of information exchange.

4.

In interpreting the Convention and the IGA, it is not this Court's role to

evaluate the policy choices of the treaty partners. This Court's duty is to give effect
to the shared intention of the treaty partners, as expressed in the terms of the
Convention and the IGA, and to interpret those documents in a manner that realizes
that intention rather than frustrates it.

2

B.

The importance of information exchange in international tax
administration

5.

Taxation authorities worldwide exchange tax information pursuant t9 a

network of multilateral and bilateral treaties, including double taxation conventions,
tax information exchange agreements, and other intergovernmental agreements. The
exchange of information provides domestic tax authorities with access to valuable
information that assists in verifying compliance with a wide range of domestic
taxation-related requirements.

Information exchanged with treaty partners is often

unavailable to a domestic taxation authority.

6.

I

Exchanges of tax information between national taxation authorities typically

fall into one of three categories: exchange on request, spontaneous exchange, and
automatic exchange.2

7.

Automatic exchange of information provides infonnation that could not be

obtained through infonnation on request. Exchange of information on request
involves the disclosure (and potentially the collection) ofinformation

by one state's

tax authority at the request of another state's tax authority. A request to exchange
information typically relates to one or more identified taxpayers whose compliance
status the requesting tax authority has decided to examine.3

8.

Exchange of information on request is generally limited to information about

taxpayers who have already come to the attention of the requesting state's tax
authority. Without some knowledge of the potential for non-compliance, a tax
authority would have no reason to specifically request information about a particular
taxpayer. Accordingly, exchange of information on request offers limited

I Affidavit of Stephanie Smith, Motion Record of the Defendants, Volume I., Tab 3, atparas. 2. 6,8
arid 9 ("Smith Affidavit"); Affidavit of Sue Murray, Motion Record of the Defendants, Volume I, Tab
~, at Paras. 19-22 ("Murray Affidavit").
2

Smith Affidavit, Motion Record of the Defendants, Volume I, Tab 3, at para. 2.

3

Smith Affidavit, Motion Record of the Defendants, Volume I, Tab 3, at paras. 3 and 6.

3
effectiveness for a tax authority in performing important functions of tax
administration such as risk assessment and identifying taxpayers with potential
compliance issues.4

9.

Automatic information exchange involves an'exchange ofinfonnatioll

pursuant to an agreement in advance to systematically collect and exchange
information concerning a defined class of taxpayers between two states' tax
authorities.

Information that is exchanged automatically is typically collected in the
sending state on a routine basis.s '

10.

Automatic exchange of bulk taxpayer information provides tax authorities

with valuable infornlation that is useful in conducting risk assessment functions and
in identifying taxpayers with potential compliance issues. Bulk infonnation from
another state concerning taxpayers of the receiving state provides third-party
infonnation that can be used to verify whether the receiving state's taxpayers are
, complying with reporting and other tax obligations. Inconsistencies and other
indications of non-compliance may be identified for follow-up action.6

C.

11.

The IJlaintiffs

' Both plaintiffs are individuals who possess Canadian citizenship pursuant to

the laws of Canada and United States ("US") citizenship pursuant to US law. Neither
plaintiff has renounced their US citizenship.7

4

Smith Affidavit, Motion Record of the Defendants, Volume I, Tab 3, at para. 6.

5

Smith Affidavit, Motion Record of the Defendants, Volume 1, Tab 3, at para. 5.

6

Smith Affidavit, Motion Record of the Defendants, Volume I, Tab 3, at para. 6.

Affidavit of Gwendolyn Louise Deegan, sworn 27 April 2015 ("Deegan Affidavit"), Motion Record
of the Plaintiffs, Volume I, Tab 3, at paras. 20 and 24. Affidavit of Virginia Hillis, sworn 28 April
2015 ("Hillis Affidavit"), Motion Record of the Plaintiffs, Volume I, Tab 4, at paras. 15 and 22.
7

4
Both plaintiffs are resident in Canada.for purposes of the Income Ta'( Act (the

12.

"ITA,,)8 and the Canada-United States Tax Convention (1980) (the "Canada-US
Convention,,).9

D.

US tax reporting obligations on US Persons

13.

Pursuant to US federal tax laws, the plaintiffs, as US citizens, are "US

Persons." US Persons are subject to comprehensive income taxation in respect of all
income from all sources wherever in the world it arises.

10

US tax laws treat all US

citizens as US Persons. They do not distinguish between US citizens on the basis of
their citizenship status in another state, their place of residence, or the source of their
income.

14.

Further, as US citizens, the plaintiffs are subject to various tax reporting

obligations under US tax laws. Those obligations include registering for a US
taxpay~r identification number (a "TIN"), filing annual income tax returns, reporting
income and computing US tax payable. In addition, US citizens are required to report
information regarding foreign bank and financial institution accounts in various
forms, including Schedule B.to the Fornl 1040 tax return, Form 8938 attached to the
Form 1040, and the Report o/Foreign Bank and Financial Accounts ("FBAR").

15.

11

Under US tax laws, the obligation to file income tax returns and to comply

with reporting requirements is not always dependent on the existence of an actual tax

8

RSC J 985, c. I (5th Supp.), as amended.

Convention between Canada and the United States of America with Respect to Taxes on Income and
on Capital. being Schedule I of the Canada-United States Tax Convention Act, 1984, SC 1984, c. 20,
Motion Record of the Defendants, Volume 3 ("Defendants' Authorities"), Tab C.

9

10 Affidavit of John P. Steines Jr., Motion Record of the Defendants, Volume 1, Tab I, Exhibit "C"
("Steines Report:') at pp. 18.19. Also refer to the Affidavit of Allison Christians, Motion Record of
the Plaintiffs, Volume 1, Exhibit "C" ("Christians Report") at para 9.
1 I Steines Report, Motion Record of the Defendants, Volume I, Tab 1, at pages 5 - 7. Affidavit of
Robert Wood, Motion. Record of the Plaintiffs, Volumes 2, Exhibit "C" ("Wood Report") at p. 259.
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liability for a particular year. Under US law, a failure to comply with reporting
obligations exposes a US citizen to penalties.12

Eo

Foreign Account Tax Compliance Act reporting obligations on US Persons

and foreign financial institutions
The US enacted the Fore ign Account Tax Complici:nce Act ("FATCA") in

16.'

2010. FATCA imposes reporting obligations both on US .Persons directly,. and. on

foreign .financial institutions at which

us Persons hold certain types of accounts.

Generally, FATCA imp{)ses pe,nalties on US Persons, and a withholding taxon.
for~ign financial institutions, who do not comply with the reporting ~equirements.13

FATCA requires US Persons holding reportable accounts at foreign financial

17.

institutions to report information on Form 8938 attached to their annual tax return.
The information includes details such as the name, address and US TIN of the owner
of the account, details as to whether the account is held jointly with a spouse, whether
the account was opened or closed during the year, and the maximum account value
during the year. 14

18.

FATCA permits foreign financial institutions to comply with FATCA or to

pay the withholding tax. To comply with FATCA, a financial institution must
commit to registerwith the US Internal Revenue Service (the "IRS"), to obtain
certain information about the holders of reportable accounts, and to disclose that
.

,

information to the IRS annually. That information includes the name, address and
TIN of the US Person who holds the account, the account number and balance or
value of each account, and the gross receipts and withdrawals from the account. 15

12 Steines Report, Motion Record of the Defendants, Volume I, Tab 1, at pp. 19-21; Christians Report
at para. 13.
13

Steines Report, Motion Record of the Defendants, Volume 1, Tab I, at pp. 24~26.

14 Steines Report, Motion Record of the Defendants, Volume I, Tab I, at p. 25. See also Form 8938,
attached to the Steines Report, Motion Record of the Defendants, Volume I, Tab 1, at p. 33 of the
Motion Record of the Defendants,.

IS

Steines Report, Motion Record of the Defendants, Volume I, Tab 1, at p. 25.
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19.

Further, a financial institution complying with FATCA must also commit to

withhold 30% of all US-source payments that it makes to account holders who fail to
provide the information necessary for the institution to comply with FA TCA, and to
financial institutions that are not themselves FATCA-compliant.16

20.

A financial in~titution that opts not to not comply with FATCA is not required

to disclose any information to the IRS, but all payments received by the institution
from US sources and from other FATCA-compliant institutions are subject to a30%
withholding tax at source.

21.

17

The FA TCA provisions apply equally to all US Persons and to all foreign

financial institutions.

A US Person's reason for holding an account at a foreign

financial institution; that person's actual liability to pay US income tax in a particular
year, and the identity of the particular non-US jurisdiction in which the accounts are
held are not relevant to the FA TCA reporting obligations.

F.

The Canada-US intergovernmental agreement

i.

The lOA facilitates Canadian financial institution compliance with FATCA

22.

Many financial institutions in non-US jurisdictions potentially face domestic

legal impediments to disclosing client information to the IRS. Accordingly, those
institutions must risk breaching domestic law to comply with FATCA and avoid the
withholding tax. 18 To alleviate this problem, many jurisdictions - including Canada

16 The obligation to withhold from payments to non-cooperative
US Persons or to non-compliant
institutions ensures that FA TCA-compliant institutions cannot serve as a form of pass-through to
defeat the FA TCA reporting regime. See Steines Report, Motion Record of the Deftmdants. Volume I,
Tab I ,at p. 26.
17

Steines Report, Motion Record of the Defendants, Volume I, Tab I, at p. 26.

18

Steines Report, Motion Record of the Defendants, Volume 1, Tab.l, at p. 24.
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- sought to secure intergovernmental

solutions with the US. Agreements have been

reached with nearly 115 different States to facilitate FATCA compliance.
23.

19

Canada and the US negotiated such an agreement in 2014 (the "IOA,,).2o The

IGA creates a framework whereby certain Canadian financial institutions obtain
FATCA-compliant

status, while others are exempted from FATCA disclosure
requirements altogether. 21 In addition, the IGA .provides for the US to engage in
reciprocal tax information exchange with Canada concerning flnancial accounts held
by Canadian residents at US institutions.

24.

To facilitate compliance with FATCA, theIGA relies on the Government of

Canada to obtain and exchange information about repOliable accounts that US
Persons hold at Canadian financial institutions instead of requiring those institutions
to enter directly into arrangements with the IRS. The lOA details which institutions
and accounts are subject to reporting, and what kinds of information about those
accounts must be collected and exchanged. In addition, the lOA provides that certain
Canadian financial institutions and certain Canadian financial products are exempt
from FA TCA reporting requirements.22

25.

Under the lOA, Canada commits to require those Canadian financial

institutions not exempted from FATCA (the "Reporting Canadian Financial
Institutions") to apply specific procedures (the "Due Diligence Procedures") to
identify reportable accounts and accounts held by financial institutions that are not
complying withFATCA.23 If Canada complies with its obligation to collect and
19

Steines Report, Motion Record ofth~ Defendants, Volume 1, Tab 1, at p. 24.

20 The Agreement Between the Government of Canada and the Government of the United States of
America to Improve International TaX Compliance 7Y1roughEnhanced Exchange of Information under
the Convention Between Canada and the United States of America with respect to Taxes on Income
and on Capital, signed February 5, 2014 (the "lOA"), being Schedule 1 to the Canada-United States
Ennanced T(1Xlnforniation Exchange Agreement Implementation Act. S.C. 2014, c. 20, s. 99 (the
"lmplenwntation Act"), Defendants' Authorities, Tab B.

Annex II to the lOA details which financial jnstitutlons and financial products are exempted from
FATCA reporting requirements, Defendants' Authorities, Tab B.

21

n lOA, Annex 11,Defendants' Authorities, Tab B.
23

IGA, Article 2(2) and Annex I, Defendants' Authorities, Tab B.
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exchange information regarding reportable accounts, and if the Reporting Canadian
Financial Institutions comply with certain requirements, the US will treat those
institutions as complying with FA TCA. 24

26.

Generally, the accounts that are subject to reporting are those accounts held at

Reporting Canadian Financial Institutions and which are identified as being held
either by a US Person or by a non-US legal entity (an "Entity") controlled by a
natural person that is a US Person,zs

27.

The information that Canada is required to collect and exchange with the US

in relation to accounts that are identified as reportable includes the name, address and
US TIN of each US Person associated with the account, the account number, the
name and identifying number of the financial institution, the account balance or value
at the end of the year, and the gross receipts and proceeds on account of interest,
dividends or other income from the account in the year.26

ii.

Reciprocal information exchange by the US under the IGA

28.

Under the IGA, the US commits to obtain and exchange with Canada

information relating to certain accounts held by residents of Canada at US financial
institutions. Reportable accounts held by Canadian residents are depository accounts
that receive more than $10 of interest ina year, and other accounts to which various
types of US source income ate paid. The information that is to be exchanged
includes the name, address and Canadian TIN of the Canadian resident account
holder, the name and identifying immber of the financial institution, the gro~s of
amount of interest paid in the case of a depository account, and the gross amount of

24

IGA, Article 4(1), Defendants' Authorities, Tab B.

25

IGA Article I(ee), Defendants' Authorities, Tab B.

26

IGA, Article 2(2), Defendants' Authorities, Tab B.
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dividends and various other types of US source income paid or credited to the
account.27

29.

The lOA provides that Canada and the US will begin exchartging infonnation

regarding reportable accounts commencing with the 2014 year (although the full
scope of information need not be exchanged for 2014). Information'is to be
exchanged within nine months after the end of the calendar year to which the
information relates.28 Accordingly, Canada is to transmit information to the US for
the 2014 year by September 30,2015.

iii.

ThelGA operates pursuant to the Convention

30.

The lOA states that Canada and the US will exchange the information

obtained for purposes of the lOA (the "lOA Information") pursuant to the Convention
provisions that authorize the exchange of information for tax purposes. The lOA
provides that the exchanged information will be subject to the confidentiality and
other protections of the Convention, including provisions limiting its use.29

31.

The lOA includes a joint acknowledgement by both parties that Article

XXVII of the Convention authorizes the exchange of information for tax purposes on
an automatic basis. It also includes numerous joint statements by Canada and the US
regarding the importance of reciprocal informatIon exchange, their intention to
enhance their information exchange relationship to improve domestic tax compliance
and enforcement in each state's jurisdiction, and their commitment to work with
international partners to develop a common model for the automatic exchange of
information and due diligence standards for financial institutions,.30

27

lOA, Article 2(2)(b), Defendants' Authorities, Tab B.

28

lOA, Article 3 paras. 3 and 5, Defendants' Authorities, Tab B.

29

lOA" Recitals, Defendants'

30

lOA, Recitals and Articles6(I)and

Authorities, Tab B.
(3), Defendants' Authorities, Tab B.
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32.

Further, in the lOA the US explicitly acknowledges the need to achieve

equivalent levels of automatic information exchange with Canada and commits to
further improve transparency and enhance the exchange relationship with Canada by
adopting relevant regulations and domestic legislation.31

iv.

lmelementation o(the IGA in Canada

33.

Canada implemented the lOA in domestic law by enacting the Canada-United

States Enhanced Tax Information Exchange Agreement Implementation Act (the
"Implementation Act").32 The.Implementation Act approves the lOA and gives it the
force of law in Canada during the period that the lOA is in force.33

34.

The Implementation Act further provides that, in the event of any

inconsistency between the provisions of the Implementation Act or of the lOA and
the provisions of any other law (except Part XVIII of the ITA), the provisions of the
Implementation Act and the lOA prevai1.34

G.

35.

. P.!]1 XVIII of the ITA

Canada enacted Part XVIII ofthe ITA (sections 263 through 269), entitled

"Enhan.ced International Information Reporting", to implement the commitments
made in the lOA to obtain the lOA Information so that it can be exchanged with the
US as required.

31

IGA, Article 6(1), Defendants' Authotities, Tab B.

32

Supra, note 20.

33

Implementation

Act, s. 3( I). Defendants' Authorities, Tab B.

34

Implementation

Act, s. 4(2), Defendants' Authorities, Tab B.
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36.

Generally, Part XVIII of the ITA imposes obligations on certain Canadian

financial institutions to implement the Due Diligence Procedure outlined in the IGA
in order to identify reportable accounts for purposes of the IGA.35

37.

Part XVIII requires those financial institutions to report to the Minister of

National Revenue (the "Minister") prescribed information about each reportable
account maintained by the financial institution (commencing with June 30, 2014),
and prescribed information relating to payments made to non~participating financial
institutions that held accounts at the financial institution in the calendar year (for the
2015 and 2016 years only). The information must be reported in an information
return filed for each year by 1\1ay2 of the following year.36

H.

Canadian experience with automatic exchange of tax information.

38.

The IGAis not the only agreement under which Canada exchanges tax

information with tax authorities of other states. Such exchanges occur pursuant to
Canada's network of bilateral and multilateral tax agreements. The network includes
bilateral tax conventions with 92 other jurisdictions.37

39.

Canada engages in automatic exchanges of tax information with other states

that are parties to bi lateral tax conventions. Exchanges of information are carried out
by the Canada Revenue Agency (the "CRA") under the authority of the Minister, who
is the competent authority for purposes of Cl:ll1ada'stax conventions.38

The CRA's

statutory mandate is to administer and enforce a wide range of federal tax legislation,
including the ITA.39

s. 265, Defendants' Authorities, Tab E.

35

ITA,

36

ITA, s. 266, Defendants' Authorities. Tab E.

Smith Affidavit, Motion Record of the Defendants, Volume I, Tab 3, at paras. 8, 9 and 14; Murray
Affidavit. Motion Record of the Defendants, Volume 1, Tab 2, at para. 3.

37

38

Murray Affidavit, Motion Record of the Defendants. Volume I, Tab 2, at paras. 2-6.

39

Canada Revenue Agene-y Act. SC 1999. c. 17, as al'!1ended. ss. 4-5, Defendants' Authorities, Tab A.
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40.

In addition to exchanges of information with the US pursuant to the lOA,

Canada currently engages in automatic exchanges of bulk taxpayer information
relating to pensions, interest, dividends, employment income, capital gains, and other
types ofincome.4o
41.

The CRA has realiied significant benefits in its administration of the ITA

from its participation in automatic exchanges of tax information. Those benefits
include additional revenues from detecting non-compliance by Canadian taxpayers,
improved compliance by Canadian taxpayers, prevention oftax avoidance and
evasion, and an overall deterrent effect on potentially non-compliant taxpayers.41

42.

Receiving taxpayer information automatically from other states has assisted

the CRA in administering the Canadian income tax system even when that
information does not result directly in identifying unreported tax liabilities of
Canadian residents. It assists the CRA with functions such as offshore compliance
work, risk assessment, workload development, and trend analysis.42

PART II - POINTS IN ISSUE

43.

The issues tobe decided on this motion are:

a.

whether disclosure of inforination by Canada to the US pursuant to the

lOA contravenes s. 241 of the ITA and is therefore unlawful; and

b.

whether disclosure of the lOA Information to the US exceeds the

permissible scope of exchange of information under the provisions of the
Convention.

40

Murray Affidavit, Motion Record of the Defendants, Volume J, Tab 2, at para. 20.

41

Murray Affidavit, Motion Record of the Defendants, Volume 1, Tab 2, at paras. 19-20.

42

Murray Affidavit, Motion Record of the Defendants, Volume l, Tab 2, at para. 22.
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PART III - ARGUMENT

A.

The issues raised in this motion are suitable for summary trial

44.

The defendants agree that the issues raised in this motion are suitable for

determination by summary trial in accordance with Rules 213 to 216 of the Federal
Courts Rules. There is no need to address this point further in argument.

pursuant

to the IGA is lawful

B.

Disclosure of taxpayer information

i.

The IGA Information is ."taxpayer informatioJL~

45.

Once obtained from financial institutions under Part XVIII of the ITA, the

lOA Information is "taxpayer inforn1ation" within the meaning of s. 241 of the ITA.
Disclosure of that information by the Minister, officials in the service of the Crown,
or other government entities is regulated by s. 241. Disclosure contrary to s. 241 is
unlawful.

46.

Subsection 241(1) generally prohibits Crown servants and other officials or

representatives of government agencies from knowingly providing, or allowing to be
provided, any taxpayer information to any person. However, s. 241(4) creates
specific exceptions when it is lawful to provide, or to allow inspection of or access to,
that information.

Two such exceptions apply in this case: ss. 241 (4)(e)(xii) and

241 (4)(k).

ii.

Disclosure ofthe IGA Information occurs pursuant to the Convention

47.

Subparagraph 241 (4)(e)(xii) of the ITA provides that an official111ay provide

taxpayer information under, and solely for the purposes of, a provision contained in a

14
tax treaty with another country. Accordingly, if the exchange of the IGA Information
with the US occurs under a provision in the Convention, then it is not unlawful.
48.

The IGA indicates that the authority to exchange the information obtained by

Canada and the US pursuant to the terms of the IGA derives from the provisions of
the Convention.

Statements to that effect are made in the Recitals to the IGA and in

Article 2(1), which expressly invoke the authority of Article XXVII of the
Convention to exchange information.

49.

Article XXVII of the Convention cleaTly authorizes the exchange of taxpayer

information with the US for defined purposes, as follows:

Article XXVII - Exchange of Information
1.
The competent authorities of the Contracting States shall exchange
such information as may be relevant for carrying out the provisions of this
Convention or of the domestic laws of the Contracting States concerning taxes
to which this Convention applies ...
50.

Article XXVII represents a reciprocal commitment by Canada and the US to

exchange taxpayer information to the extent that it may assist in administering the
Convention or in administering their own domestic tax laws.

51.

Under s. 241 (4)(e)(xii) of the ITA, the provision of taxpayer infonuation is

lawful when it is provided "under, and solely for the purposes of' Article XXVII of
the Convention.

Given that theparties to the Convention specifically set out in IGA

that the IGA Information is provided in this way, the requirements ofs.241(4)(e)(xii)
are met, unless, despite the parties' clear intention, the IGA information is not
exchanged under Article XXVII.

52.

The plaintiffs argue that the lOA Information is not exchanged under Article

XXVII as it does not meet the standard of "mav be relevant". However, the IGA does
meet that standard for at least two reasons. First, it may be relevant to carrying out
the provisions of the US Internal Revenue Code, the uS statute that levies US federal

15
income tax. Second, it is directly relevant to carrying out the provisions of FATeA,
which is a domestic US law concerning income tax.

iii.

Inte':l?retingt~e "ma~ be relevant" standard inArlicle XXVII

General principles a/tax treaty interpretation

53.

As a treaty, the Convention isa contract between states, not a statute. The

process of interpreting a treaty is fundamentally different from the ordinary process
of statutory interpretation.

Primacy must be given to the intention of the parties as

indicated'by the language of the treaty, their subsequent practice, other agreements
and related documents that the parties have concluded, and appropriate extrinsic aids
where necessary.

54.

In Crown }.orest Industries Ltd. v. Canada, the Supreme Court made clear

that interpreting a tax treaty is different from interpreting a statute. A treaty should
be given a liberal interpretation with a view to implementing the intentions of the
parties. A literal or legalistic interpretation should be avoided if it might defeat or
frustrate the intentions of the parties.43

55.,

Treaty interpretation is also guided by the principles ,set out in Articles 31 and

32 of the Vienna Convention on the Law o/Treaties (the "Vienna Convention").44
The Federal Court of Appeal has previously held that the Vielma Convention applies
when interpreting the Convention.45

56~

The Vienna Convention provides that a treaty is to be interpreted "in

accordance with the ordinary meaning to be given to the terms of the treaty in their

[1995] 2 SCR 802 ["Crown Forest "] at para. 22; also refer to para. 43 citing J.N. Gladden Estate v.
The Queen, [1985] 1 CTC 163(FCTD) at 166~67, Defendants' Authorities, Tab I.

43

44

Can. TS 1980 No. 37 [" Vienna Convention "], Defendants' Authorities, Tab Q.

45

Coblentz v. Canada (1996), [1997] I FC 368 (CA) at paras. 10-11, Defendants' Authorities, Tab I-I.
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context and in the light of its object and purpose," and that a court should consider
"[a]ny subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions" and "[a lny subsequent practice in the
application of the treaty which establishes the agreement of the parties regarding its
interpretation.

57,

,,46

The proper approach to interpreting the Convention and the IGA, therefore, is

to read the documents hmmoniously so as to give effect to the shared intentions of the
parties. An interpretation of the Convention that frustrates the parties' intentincluding the intent revealed in the IGA, which is a subsequent agreement between
the parties as to the application of the Convention -- should be avoided. Similarly, an
interpretation of the Convention that frustrates the parties' ability to achieve the
purposes of the IGA should also be avoided. The parties clearly intended those
documents to operate in tandem.

58.

The scope of information exchange under Article XXVII should be

interpreted broadly. The words "may be relevant" in Article XXVII are words of
wide scope. The phrase "may be relevant" is prospective in that it is not necessary to
establish before exchanging the information that it is definitely relevant. Instead, all
that is required is a reasonable belief that the information may potentially or
foreseeably assist in the administration of the Convention or of the domestic tax laws
of one Contracting State.

59.

Iri addition to the text of the Convention itself, extrinsic aids provide guidance

in interpreting Article XXVII. Model international tax conventions, such as the
DECO Model Tax Convention and the UN Model Tax Convention, and the
commentaries to those models, are recognized aids in interpreting the Convention. In

Crown Forest., 47 the Supreme Court held that these sources may be considered even

46

Vienna Convention, Articles 3 I-I and 31-3(a) and (b), Defendants' Authorities, Tab Q.

47

Crown Forestat para. 44, Defendants' Authorities, Tab I.
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without first identifying any ambiguity in the text of the Convention itself. The Court
also held that the OECD Model Tax Convention and its Commentaries is of
particularly high persuasive value because it was the basis for the Convention and it
has worldwide recognition as a basic document of reference in dealing with double
taxation conventions.48

60.

The Commentaries to the OECD Model Tax Convention state that a purpose

of double taxation conventions is to prevent tax avoidance and evasion.49 Further, the
Commentaries state that Article 26, dealing with exchange of information, enables
states to exchange information to combat tax avoidance and evasion.

50

Accordingly,

the Convention should be interpreted as having a purpose of assisting Canada and the
US to ensure compliance with their domestic tax laws, and ArtiCle XXVII should be
interpreted as having as one of its purposes the exchange of information that will
assist the treaty partners in doing so.

61.

. Further, the Commentaries to Article 26 the OECD Model Tax Convention

(dealing with the exchange ofinfonnation)

stress the interest that treaty partners have

in the reciprocal supply of information that is necessary for administering domestic
taxation laws, and the goal of permitting the .exchange of information "to the widest
possible extent.,,51 The Commentaries confirm that the standard of "foreseeably
relevant" in the Model Convention should be interpreted as widely as possible. The
Commentaries also provide that the phrase "may be relevant", which is found in
Article XXVII of the Convention, should be interpreted in the same manner. 52

48

Crown Forest at para. 54, Defendants' Authorities, Tab I.

Commel1tary to Article I of the OEeD Model Tax Convention, 2014 revision, para. 7, Defendants'
Authorities, Tab N. Also refer to Antle v. The Queen, 2009 TCC 465 at paras. 96-98, where the Tax
Court of Canada recognized an overarching purpose of preventing tax avoidance, Defendants'
Authorities, Tab F.

49

I

50

Introduction to OECD Model Tax Convention, 2014 revision, para. 41, Defendants' Authorities, Tab

N.
Commentary to Article 26 of the OECD Model Tax Convention, 2014 revision, paras. 1-2,
Defendants' Authorities, Tab N.

51

Commentary to Article 26 of the OECD Model Tax Convention, 2014 revision, paras. 5 and 5.3,
Defendants' Authorities, Tab N.

52
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62.

It is appropriate to rely on updated Commentaries to interpret pre-.existing

double taxation conventions thatwere based ona prior model, so long as the later
Commentaries represent a fair interpretation of the words of the Model Convention
and do not conflict with the Commentary that was in existence at the time the
Convention, was concluded, In addition, OECD members have the opportunity to
register an observation or a reservation if they disagree with an update to an Article
or Commentary.

53

Automatic exchange a/information

63.

satisfies the relevance standard in principle

Extrinsic aids like the OECD Model Convention and its Commentaries

acknowledge that exchange of information articles in bilateral tax conventions are
broad enough to permit automatic, systematic exchanges of bulk taxpayer
information for purposes of verifying compliance.

64.

The necessity of exchanging information between national tax authorities has

been long recognized by the inclusion of exchange of infOlmation articles in the
OECD Model Tax Convention, the UN Model Tax Convention between Developed
and Developing Countries, aild the OECD Model Tax Infom1ation Exchange
Agreement.

65.

54

It has been accepted for many years that the effective exchange of infom1ation

between states ih tax matters includes the automatic exchange of bulk taxpayer

Prevost Car inc. v. Canada, 2009 FCA 57 at paras. 9-11, Defendants' Authorities, Tab K;
Introduction to the OECD Model Tax Convention, 2014 revision, paras. 33-35, Defendants'
Authorities; Tab N.
53

54 Refer to Article 26 of the OECD Model Tax Convention, 1977 revision, Defendants' Authorities,
Tab 0; to Article 26 of the UN Model Tax Convention between Developed and Developing Countries,
Defendants' Authorities, Tab P; and to the 2002 OECD Agreement on Exchange oflnformation in Tax
Matters, Defendants' Authorities, Tab M.
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infonnatiotl.

Provision for automatic exchange of bulk taxpayer information was

actually embedded in the 1942 Canada-US Convention.5s

66.

Subsequently, the Commentaries to the 1977 DECD Model Tax Convention

explicitly endorsed automatic exchange of information as a necessary means of
international tax infomlation exchange.56

Similarly, automatic exchange of

infonnation was endorsed in the 1988 GECD and Council of Europe Multilateral
Convention on Administrative Assistance in Tax Matters (the "Multilateral
Convention").57

67.

In addition, routine automatic exchange of tax infonnation has been accepted

in the European Union for many years and has been formally mandated since 2005.
The European Union Savings Directive adopted a model similar to FATCA that
combined a requirement for automatic information exchange or a withholding tax in
Heuof compliance.
exchange

68.

a wide

As of 20 14, all EU member states agree to automatically

range of tax information. S8

A clear international consensus regarding the necessity and legitimacy of

automatic tax information exchange existsanlong

developed nations belonging to the

07, the 020 and the GECD. Canada has been an active participant inthe emergence
of this consensus and in June 2015 signed a Multilateral Competent Authority
Agreement committing to wide.,ranging automatic tax information exchange pursuant
to Article 6 of the Multilateral Convention. 59

55 Refer to Article xx of the Convmtion and Protocol Between Canada and the United States of
A merica for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion in the Case of
Income Taxes, signed at Washington March 4, 1942, being the Schedule to the Canada-United States
of America Tax Convention Act, /943, 7 -8 Geo. VI, c. 21, Defendants' Authorities, Tab D.

Refer to the Commentary to Article 26 of the OEeD ModeLTax Convention, 1977 revision,
Defendants' Authorities, Tab O.

56

M~ltilateriil Convention, subsequently amended by Protocol in 20 IO. Smith Affidavit, Motion
Record of the Defendants, Volume I, Tab 3, Exhibit A.

57

58

Smith Affidavit, Motion Record of the Defendants, Volume I, Tab 3, at paras. 11-12.

59

Smith Affidavit, Motion Record of the Defendants, Volume J, Tab 3, at paras. 13-21.
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iv.

The IGA Information may be relevant to the,administration of
law.&..including FATCA itse{f

69.

Having regard to the pW'Poses of th~ Convention, the language of Article

XXVII, the clear intentions of the parties to the Convention, and the context of
international tax infonnation exchange as established by extrinsic aids and practices
of Canada and other aECD member states, it is clear that Article XXVII should be
given a large, liberal construction that permits information exchange to the widest
extent possible.

70.

The lOA Information clearly meets the "may be relevant" standard, so

interpreted, in Article XXVII of the Convention. The lOA Information may be
relevant to carrying out domestic US tax laws'generally.

Verifying and enforcing

compliance with an income tax regime is a core element Of the administration of (or
"carrying out of the provisions of') tax laws. The lOA Infonnlltion is third-party
informatiouthatmay

reasonably assist the IRS in verifying and enforcing compliance

with US tax law reporting requirements by US Persons who hold accounts at
financial institutions in Canada. It may also permit the IRS to identify US taxpayers
who do not report at all and of whom it would otherwise be unaware.60

71.
its

Exchanges ofinformatioh

own domestic

that improve a tax authority's ability to administer

tax system by verifying and enforcing compliance with reporting

obligations serve the purpose of preventing tax avoidance and evasion that underlies
bilateral tax conventions based on the aECD Model. It is not necessary for the
information to lead to the actual assessment of a tax debt to further this purpose. The
CRA'sexperience

with automatic exchange of bulk taxpayer infonnation provides

evidence to support this conclusion.

Steines Report, Motion Record of the Defendants, Volume 1; Tab I, atp. 23. Note that the
information to be provided by theUS to Canada pursuant to the lGAsimilarly meets the "may be
relevant" standard for identICal reasons.
60
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72.

In addition, the lOA Infonnation is directly relevant to carrying out the

provisions of FA TCA. In the words of Article XII, FATCA is "a domestic US law
conc,erning taxes to which the Convention applies." FATCA is a domestic US law
that requires enhanced reporting for purposes of improving compliance with US
income tax requirements both for US residents and for non-resident US citizens.61 In
addition, FATCA actually levies a tax directly (the withholding tax).

73.

One, of the main purposes of the Implementation Act is to permit Canadian

financial institutions to comply with the FATCA reporting requirements while
ensuring their observance of Canadian privacy laws. This arrangement directly
fulfills the FA TCA reporting requirements of Canadian financial institutions and
ensures that the IRS receives the information regarding reportable accounts held with
those institutions that FATCA requires. Therefore, the lOA Information clearly "may
be relevant" to carrying out the provisions of FACTA. It is disclosed "under" a
provision in a tax treaty as required by s. 24l( 4)( e)(xii).

74.

Finally, the lOA Infornlation is provided "solely for the purposes of' a

provision of the Convention as required by s. 241(4)(e)(xii).

The lOA itself provides

that the lOA Information is subject to the confidentiality and other protections
provided for in the Convention. Those protections include provisions limiting the
permissible use of that information to purposes connected with the assessment,
collection, administration and enforcement of taxes, and the determination of tax
appeals under the domestic laws of the receiving state.

75.

Accordingly, the application for summary judgment should be dismissed on

the basis that sharing of the lOA Information with the US is not unlawful

61

Steines Report, Motion Record of the Defendants, Volume 1, Tab 1, at p. 24,
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v.

Paragraph 241 (4)C!f)also authorizes disclosure pursuant to thelGA

76.

In the event that the exchange of information pursuant to the lOA does not

occur pursuant to the provisions of the Convention (which is not admitted), it is
nonetheless authorized by s. 241 (4)(k) of the ITA. That provision permits an official
to provide taxpayer information to any person "otherwise legally entitled to it under
an Act of Parliament" for the purposes for which that person is entitled to the
information.

77.

Pursuant to the Implementation Act, Canada's commitment in the lOA to

exchange the lOA Information with the US - and the US's entitlement to receive that
information - has the force of law in Canada.

Accordingly, the US is entitled to that

information pursuant to an Act of Parliament and it is not unlawful for the Minister to
disclose that infonnation to the US in carrying out Canada's obligations under the
lOA.

78.

This point also disposes of the issues raised on this motion.

Co

The scope of information
the plaintiffs argue

79.

The plaintiffs argue that the scope of relevance for purposes of exchanging

exchange under the Convention is not limited as

information under Article XXVII of the Convention is limited by the interaction of
Article XXV (the non-discrimination article), Article XXVIA (the assistance in
collection article), and their theory as to what is relevant under Article XXVII (the
"Tax Treaty gaps" argument). The plaintiffs' arguments are without merit and should
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be rejected. They rest on fundamental misunderstandings of the purpose and scheme
of the Convention and result in a reading that frustrates the treaty partners' intention.

L

The plqinti,fft' reading of "m?;!)! be relevant" under Article

80.

Similarly, the plaintiffs' reading of the "may be relevant" standard in Article

XXVII

i~ erroneous

XXVII of the Convention rests on fundamental misconceptions about the purpose of
the Convention, the purpose of FA TCA, and the correct approach to interpreting
treaties.

81.

The argument that relevance under Article XXVII is limited to situations in

which a Canadian resident would owe tax in the US is wrong in principle and would
be impossible to implement in practice. The parties could not reasonably have
intended this interpretation.

82.

The plaintiffs' argument indicates a fundamental misunderstanding of the

Convention. The main purpose of a tax treaty is to reduce the burden of being liable
to pay taxes on the same income in two different states for the same time period.62
Tax treaties reduce that burden through a combination of provisions that allocate
exclusive taxing jurisdiction over particular income flows to one contracting state or
the other, and provisions that provide for reljef from taxes imposed by the other state
on the same income when taxing jurisdiction is shared.\'>3

83.

Before the double taxation provisions of a tax treaty may be applied, a

contracting state must first be able to determine anihitial tax liability against which
relief from double taxation may be applied. Infomiation thatis necessary to
determine that initial liability meets the standard of relevance for purposes of

Introduction to the OECD Model T'lx Convention, 2014 revision. paras. 1.3, Def<;lndants'
AuthQrities. Tab N.

62

63

Introdl.Jction to the OECP Model Tax Convention, 2014 revision, para, 19, Defendants' Authorities,

TabN,
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exchange. Whether relief from double taxation will ultimately be available does not
affect the necessity of that information for the administration of that state's domestic
t'aws, or the scope of relevance. It would only restrict the scope of relevance if the
purpose of a tax treaty were to harmonize or integrate the domestic tax systems of the
treaty partners. That is not the purpose of the Convention.

84.

Nothing in the Convention makes the existence of a tax liability in one state

relevant to the exchange by the other state of information that might assist in the
administration of the receiving state's tax laws. In many cases the IRS could not
even determine whether a US Person resident in Canada would have a US tax liability
in the first place without the very information that the plaintiffs say is irrelevant and
therefore unavailable.

85.

In this respect, the plaintiffs' argument is circular.

Furthermore, it would be impossible in practice to administer Article XXVII

as the plaintiffs argue. The CRA is unable to determine whether a Canadian resident
who is a US Person would owe US tax after applying the double taxation relief
provisions of the Convention. It would not possess all of the necessary facts about
that person's situation to determine any US tax liability, nor does the CRA have the
knowledge and expertise necessary to apply US tax laws.64

86.

It is unreasonable to conclude that Canada and the US intended the

Convention to be interpreted in a way that renders it practically impossible to
perform. Furthermore, there is no language in the Convention, the DECD Model Tax
Convention upon which the Convention is based, or the Commentaries to the DECD
Model Tax Convention that supports such a reading.

87.

Indeed, if the "may be relevant" standard in Article XXVII were interpreted

as the plaintiffs argue, then similar language in all other Canadian tax treaties based
on the OECD model (whether "foreseeably relevant"ot

64

another equivalent

Munay Affidavit, Motion Record of the Defendants, Volume I, Tab 2, at para. 18..
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formulation) would be equally unworkable. The CRA could not be expected to
interpret and apply the different domestic tax laws of all 92 of its treaty partners.
This interpretation of the Convention leads to absurd results.

88.

The plaintiffs also wrongly interpret relevance und~r Article XXVII in light of

. their view of the purpose ofFATCA.

Although the impetus for FATCA may have

been concern about deliberate tax evasion, nothing in FA TCA or the lOA makes a tax
evasion motive relevant to the FATCA reporting obligations. All US taxpayers with
accounts at financial institutions outside the US, not just criminal tax evaders, are
subject to FA TCA.

89.

Accordingly, whether Canada is a destination for persons evading US taxes,

and whether applying FATCA to US Persons resident in Canada is a prudent policy,
is entirely irrelevant to the interpretation of Article XXVII. Article XXVII represents
Canada's commitment to exchange information that may assist the US in carrying out
its domestic statutory regime. It does not provide Canada with an opportunity to
object to US tax policy choices.
90.

Finally, the plaintiffs fail to recognize that the lOA represents an agreement

between both treaty partners that the lOA Information does satisfy the "may be
relevant" standard in Article XXVII. SU(:;han agreement should receive significant,
even determinative weight, in.interpreting Article XXVII.

91.

In light of the lOA, reliance on the US technical interpretatioI).s of the

Convention and the US Model Tax Convention does not assist the plaintiffs. Those
kinds of documents are not binding in interpreting a treaty,65 and they are not
applicable to the facts of this case in any event. The comments about open-ended
requests for banking information arise in the context of exchange of information on
request, which is a specific request for information by one treaty partner to another.

6sCanada v. Kubicek Estate (1997), 97 DTC 54~4 (peA) at paras. 9.10, Defendants' Authorities, Tab
G.

.
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In that context, the "may be relevant" standard provides the sending state with the
opportunity to decline to provide information that it determines has no relevance.

92.

By contrast, in this case Canada and the US have negotiated an arrangement

for the automatic reciprocal exchange of information which both agree satisfies the
"may be relevant" standard. They have applied that standard at the time of agreeing
to exchange bulk information, as they are entitled to do under Article XXVII properly
interpreted. The comments in the technical interpretations cannot override that
shared intention which is clearly expressed in the lOA.

ii.

The plaintiffs' argument regarding Article XXVIA is wrong

93.

In arguing that Article XXVIA restricts the exchange of information by

Canada regarding taxpayers who are Canadian citizens, the plaintiffs wrongly
. conflate assessment oftaxes, verification of compliance, and collections of sums due.
Each of these concepts is a distinct component of administering a self-assessing tax
system.

94.

The administration of a self-assessing tax system occurs in a series of

conceptually distinct steps. First, tax systems generally require taxpayers to report a
variety of information and to compute and declare tax payable (commonly referred to
as "self-assessment").66

Reporting obligations may exist even if the reportable

information does not establish an actual tax liability.

95.

Second, tax authorities generally verify whether taxpayers have complied with

their obligations.

Verification usually leads to a tax authority formally fixing a

taxpayer's liability (commonly referred to as the process of "assessment").67 Once a

For example, refer to ss. ISO-lSI of the IT A detailing the requirements to file tax returns, report
income and compute tax payable for each taxation year, Defendants' Authorities, Tab E. .

66

67 For example, under s. 152 of the ITA the Minister is required to assess the tax payable by each
taxpayer who files a return for each year, and to send a fonnal notice of that assessment, Defendants'
Authorities, Tab E. In the US, the IRS records the tax self-assessed by a taxpayer or, if the IRS
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taxpayer's avepues for disputing the liability ascertained by the tax authority lire
exhausted~68the tax liability is fixed and a legally enforceable debt arises and may be
collected.

96.

Collection of taxes owing is a distinct administrative functiQn from

verification and assessment of tax. It involves exercising lega1.powers and authority
to compel payment of an outstanding. amount that has been fixed by the assessment
process and has become legally enforceable.69

97.

The structure of Articles XXVIA and XXVII reflect the fundamental

distinction between assessment and collection. Article XXVII pelmits inf()nnation to
be exchanged for purposes of assessment or collection, since information from a
treaty partner could be relevant to perfonning either function. Article XXVIA, by
contrast, applies only to the active collection of amounts that have already been
assessed. Article XXVIA does not deal with the exchange of infOlmation, but with
the authority of one state to use its collection powers to collect an outstanding tax
debt of the other state on its behalf.

98.

Article XXVIA applies only whena.tax liability has been finally detennined

and is enforceable (referred to in Article XXVIA as a "revenue claim"). It has no
application to the assessment of tax payable or the verification of taxpayer
compliance, or to exchanges ofinfonnation

for those purposes. Exchanging

information that may be relevant in verifying compliance or ascertaining tax payable
is not, therefOre, providing assistance in collection.

concludes that the self-assessed amount is incorrect, assesses a different amount: Steines Report,
Motion Record of the Defendants, Volume I, Tab I at p. 22.
.
68 In Canada, refer to ss. 165 through 169 of the ITA for internal administrative appeals and appeals to
the Tax Court of Canada, Defendants' Authorities, Tab E. us taxpayers also have a right of appeal to
court: Steines Report, Motion Record of the Defendants, Volume 1, Tab I, at p. 22.

For example, refer to 5S. 222"230 of the ITA, Defendants' Authorities, Tab E, and the Steines
Report, Motion Record of the Defendants, Volume I, Tab 1, at p. 23.

69
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99.

The plaintiffs' Article XXVIA argument should also be rejected because it

interferes with the harmonious operation of Articles XXVIA and XXVII. In many
cases, it may not be possible to assess a taxpayer's tax liability under the domestic
laws of one treaty partner without information from the other treaty partner. A
revenue claim within the meaning of Article XXVIA could not even exist in such
cases, but the plaintiffs would nevertheless invoke Article XXVIA to prevent that
exchange of information when the taxpayer is a citizen of the sending state. The
result is that Article XXVIA would preyent exchanges of information for the purpose
of assessing tax, creating an irreconcilable conflict between Articles XXVIA and
XXVII.

100.

It is illogical to suggest that in negotiating Article XXVIA Canada and the US

gave up the right to obtain information that is relevant to determining a taxpayer's
liability simply because the taxpayer is a citizen of the other state. It is unreasonable
to suggest that in negotiating the Convention Canada and the US would have
intentionally or inadvertently bargained away their ability to properly administer their
domestic tax laws.70
iii.

101.

"The plainti!fl' reliance on Article XXV is mispjaced
J

The plaintiffs' interpretation of Article XXV (the non~discrimination

provision) is equally erroneous. The IGA and Part XVIII of the ITA do not impose
burdens connected to taxation on US nationals resident in Canada to which Canadian
nationals in equivalent circumstances are not subjected.

102.

Article XXV does not assist the plaintiffs for three reasons, First, the IGA

and Part XVIII do not impose any burdensome requirements connected with taxation
on the plaintiffs. Part XVIII of the ITA imposes the burden of complying with the

70

L.

RMM Canadian Enterprises Inc. v. R" 97 DTe 302 (TCC) at para. 56. Defendants' Authorities, Tab

29

lOA on financial institutions who are resident in Can(lda and on Canadi;:l.llbranches
of non-resident financial institutions.71

103.

Second, the direct burden of disclosing their banking information is imposed

on the plaintiffs by US law, not by Canadian law. FATCA imposes that burden on
the plaintiffs. The imposition by the US of a burdensome requirement on US
nationals cannot offend Article XXV.

104.

Finally, to the extent that the lOA and Part XVIII impose any burdensome

requirement connected to taxation on US nationals resident in Canada, that burden is
equally imposed on nationals of Canada in similar circumstances. Nationals of
Canada who are in similar circumstances (I.e., Canadian nationals with US indicia, or
who are US Persons) are equally subject to the disclosure of their personal banking
information.

D.

The relief sought is unworkable and problematic

105.

The declaration claimed on this motion is 'vague and unworkable for the

following reasons:

a. The claimed declaration does not set out what is or is not relevant for
carrying out the provisions of the Convention or of the domestic tax
laws of Canada or the US, and as such it provides no practical utility;
b. The claimed declaration would inappropriately prevent the exchange
of information that is relevant to the determination of a Canadian
citizen's US tax liability, even when the ConveIition clearly
contemplates that the Canadian citizen will be taxable in the US; and
c. If this Court accepts that any exchange of infonnation under the lOA
subjects US nationals to more burdensome requirements than

71 Refer to the definition of "Canadian Financial Institutions"
in Article I of the IGA, as modified
263 of the ITA, Defendants' Authorities, Tabs Band E.

by s.
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Canadian nationals in similar circumstances, then the claimed
declaration would prevent the exchange of information in
circumstances when the information would clearly be relevant.

106.

In substance, the claimed declaration amounts to a declaration that the

Minister may not exchange information that is not authorized to be exchanged by the
Convention.

Such a declaration is circular, redundant and lacks practical utility. A

court should not grant declaratory relief that has no practical utility. 72

107.

Further, there is no jurisdiction for this court to issue the injunction claimed

by the plaintiffs in an action in relation to non-constitutional issues. Such an
injunction must be sought by way of judicial review. In addition, the terms of the
claimed injunction are as vague and unworkable as the claimed declarations.

108.

The plaintiffs have not provided any justification for an award of solicitor-

client costs or special costs, and no justification exists iri the circumstances ofthis
case.

PART IV-ORDER SOUGHT
109.'

The defendants request that this motion for summary judgment be dismissed

with costs to the defendants.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

July 13,2015'
il iam F. Pentney, Q.C.
De uty Attorney General of Canada
Per:

72

Michael Taylor
Donnaree Nygard
Oliver Pulleyblank
Counsel for the defendants

Daniels v. Canada, 2014 FCA 101.at paras. 76.79, Defendants' Authorities, Tab 1.
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